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Prevention  of  Pregnancy 
Among  Adolescents 

Part  2.  Legal  Framework  for  Local 
School  Board  Policy 


by  Trudy  Ennis 


-L  his  article  is  the  second  half  of  an  examination  of  the 
public  schools'  role  in  preventing  pregnancy  among  adoles- 
cents. Part  1,  published  in  the  Spring  1987  issue  of  School 
Law  Bulletin,  explored  reasons  for  an  active  role  by  the 
I  public  school  system  in  solving  the  problem.  Part  2  fo- 
cuses on  legal  issues  a  local  school  board  should  consider 
in  developing  a  policy  for  dealing  with  problems  associ- 
ated with  adolescent  sexuality. 

Curriculum 

North  Carolina  local  boards  of  education  already  have 
a  state  framework  of  state  law  and  regulations  that  allow- 
indeed  require— the  local  boards  to  develop  such  a  policy 
for  their  community.  One  factor  to  be  represented  in  that 
policy  is  the  public  school  curriculum.  After  the  General 
Assembly  passed  the  Elementary  and  Secondary  Educa- 
tion Reform  Act  in  June  1984,  the  Department  of  Public 
Instruction  revised  the  No?-th  Carolina  Standard  Course 
of  Study}  Currently,  three  publications  reflect  the  effort 
to  develop  a  basic  education  program  for  the  state:  The 
Basic  Education  Program  for  North  Carolina 's  Public 
Schools,  the  North  Carolina  Standard  Course  of  Study,  and 


the  Teacher  Handbook  for  the  competency-based  cur- 
riculum.2 


The  Basic  Education  Program 

The  Basic  Education  Program  (BEP),  which  has  the 
force  of  law,  includes  statewide  comprehensive  school 
health  instruction  and  specifies  the  broad  areas  of  the 
Healthful  Living  curriculum  at  each  grade  level.  Manda- 
tory components  at  each  grade  level  encompass  topics  per- 
taining to  awareness  of  one's  own  body  and  responsible 
decision-making  that  are  potentially  relevant  to  prevention 
of  pregnancy.' 

K-3:  Learning  about  the  human  body— what  the  parts 
are,  what  they  do,  and  why  the  body  is  important. 

4-6:  Learning  how  the  body  and  its  parts  work;  un- 
derstanding how  the  body  changes  through  growth  and  de- 
velopment; comprehending  that  the  development  and 
functioning  of  the  body  and  mind  can  be  influenced  by 
personal  health  practices,  environment,  use  of  drugs,  and 
diseases;  practicing  health-related  decision-making;  recog- 
nizing the  responsibilities  that  each  person  has  in  main- 
taining his  or  her  own  health  and  the  health  of  the 
community;  learning  to  evaluate  health-related  informa- 


The  author,  a  former  teacher,  is  a  fellow  of  the  Bush  Institute  of  Child  and 
Family  Polit7  at  UNC-Chapel  Hill.  She  is  a  1987  graduate  of  the  UNC  Law 
School  and  a  former  law  clerk  at  the  Institute  of  Government. 

I.  North  Carolina  Department  of  Public  Instruction,  North  Carolina  Stan- 
dard Course  of  Study  and  Introduction  to  the  Competency-Based  Curriculum 
(1985).  p.  V.  ' 


2.  North  Carolina  Etepartment  of  Public  Instruction,  Teacher  Handbook: 
Healthful  U\ing  K-12  (Raleigh,  N.C.,  1985),  p.  3. 

3.  North  Carolina  State  Board  of  Education,  The  Basic  Education  Program 
for  North  Carolina  Schools  (Raleigh.  N.C.,  revised  January  1986). 
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tion,  products,  and  services;  and  developing  an  awareness 
of  the  human  life  cycle  and  its  relationship  to  health  and 
physical  growth  and  development. 

7-8:  Accepting  personal  responsibility  for  health- 
related  decisions  and  their  consequences;  learning  skills 
that  promote  healthy  relationships  with  others;  maintain- 
ing a  positive  self-image  through  adolescence;  understand- 
ing the  nature  and  reasons  for  the  rapid  physical  and  sexual 
changes  taking  place;  understanding  potential  health-related 
problems  of  this  age— venereal  disease,  substance  abuse, 
emotional  stress,  pregnancy,  nutrition,  sexual  behavior;  and 
selecting  life  goals  and  behavior  compatible  with  these 
goals. 

9-12:  Learning  effective  femily  leadership  skills;  learn- 
ing to  care  for  one's  own  children;  understanding  the  causes 
and  effects  of  disease  and  methods  of  disease  prevention 
and  treatment;  developing  skills  necessary  to  form  healthy 
relationships;  and  developing  the  skills  necessary  for  a 
satisfying  and  healthy  life. 

Local  school  officials  who  seek  to  develop  a  curricu- 
lum with  pregnancy  prevention  as  one  focus  should  note 
that  a  recent  study  suggests  that  after  other  variables  are 
controlled,  "[o]nly  one  measure  of  sex  education— the 
proportion  of  senior  high  school  students  receiving  sex 
education— proved  significant"  in  explaining  the  variation 
among  states  in  rates  of  pregnancy  among  adolescents. 
Among  white  teenagers,  the  higher  the  proportion  of  senior 
high  students  who  receive  sex  education,  the  lower  the  preg- 
nancy rate.'*  This  finding  is  significant  because  the  BEP 
requires  only  one  unit  in  health  and  physical  education  in 
grades  9  through  12.  Many  schools  that  provide  sex  edu- 
cation in  lower  grades  and  perhaps  include  specific  birth 
control  information  at  the  middle  grades  do  not  repeat  that 
information  at  the  senior  high  level.  The  suggestion  that 
birth  control  information  may  prevent  pregnancy  most  ef- 
fectively when  given  at  the  senior  high  level  is  supported 
by  the  fact  that  younger  sexually  active  adolescents  do  not 
use  contraceptives  or  do  not  use  them  consistently.'  How- 
ever, studies  of  school-based  clinics  show  that  when  sex 
education  and  information  about  birth  control  and  the 
necessity  for  effective,  consistent  use  of  contraceptives  are 
reinforced  by  health  personnel  familiar  to  the  adolescents. 


.c 


even  younger  sexually  active  adolescents  become  more 
fective  users  of  birth  control  methods.* 

Also,  it  is  reasonable  to  assume  that  factors  that  pre- 
vent the  sexually  active  adolescent  population  from  being 
effective  users  of  birth  control  devices  are  especially  ap- 
plicable to  adolescents  between  10  and  14.  Efforts  to  pre- 
vent pregnancy  among  younger  sexually  active  adolescents, 
perhaps  more  aptly  characterized  as  children,  may  be  in- 
effective because  they  cannot  understand  the  possibility  of 
pregnancy,  or  possibly  even  the  cause;  because  contracep- 
tives are  too  costly  or  too  inaccessible  to  them;  or  because  I 
they  cannot  discipline  themselves  in  the  use  of  birth  control:     1 

[Yjounger  adolescents  and  teens  delay  more  than  older  girls 
in  going  to  family  planning  clinics  for  contraceptives.  Girls 
who  become  sexually  active  before  the  age  of  15  have  a 
higher  chance  of  becoming  prematurely  pregnant  within 
two  years  than  females  who  become  sexually  active  at  a 
later  age,  and  health  risks  associated  with  pregnancy  among 
younger  teens  are  considerably  greater  than  for  those  who 
are  older.'' 

For  the  younger  adolescent,  strong  emphasis  on  postpone- 
ment of  sexual  activity,  such  as  the  PSl  (Postponing  Sexu- 
al Involvement)  approach  discussed  in  Part  1  of  this  article  / 
{School  Imw  Bulletin,  Spring  1987),  may  be  the  most  ef   n 
fective  approach. 

If  a  decision  is  made  to  provide  birth  control  infor- 
mation at  the  senior  high  level,  it  may  be  difficult  to  reach 
the  entire  student  population  because  a  student  may  have 
taken  the  one  required  health/physical  education  course  in 
the  ninth  grade.  Given  this  limitation  of  the  Healthful  Liv- 
ing component  of  the  BEP,  local  policy-makers  might  de- 
cide to  include  information  about  birth  control  in  the  one 
required  course,  which  may  be  taken  in  the  ninth  grade, 
and  then  repeat  the  information  somewhere  else  in  the 
school  curriculum— for  example,  in  home  economics  or 
biology. 


The  Standard  Course  of  Study 

The  North  Carolina  Standard  Course  of  Study,  a  bas- 
ic course  of  study  for  all  subjects  at  all  grade  levels  devel- 
oped by  the  State  Department  of  Public  Instruction  (DPI) 
and  adopted  by  the  State  Board  of  Education,  also  has  the 


4.  Sushella  Singh,  "Adolescent  Pregnancy  in  the  United  States:  An  Inter- 
state Analysis,"  Family  Planning  Perspectives  18  (Sept. /Oct.  1986),  210. 

5.  Preventing  Children  Having  Children,  Clearinghouse   Paper  No.    1 
(Washington.  D.C.:  Children's  Defense  Fund.  September  1986).  p.  11. 


6.  Laurie  Zabin  et  al.,  "Evaluation  of  a  Pregnancy  Prevention  Program  For 
Urban  Teenagers."  ftm/Zv  Planning  Perspectives  18  (May/June  1986).  119. 

7.  Abigail  English.  "Health  and  Privacy  Rights  of  Young  Adolescents  Up- 
held." Youth  Lim  Ne^vs  (Sept./Oct.  1986).  15. 


r  effect  of  law.  The  "Purpose  and  Overview"  of  the  Healthful 
Living  section  states:* 

Today  health  is  our  personal  responsibility  for  we  cause 
more  than  half  of  our  modem  health  problems  chiefly  by 
the  lifestyles  we  choose.  Therefore,  the  health  curriculum, 
while  not  ignoring  the  still-valuable  health  knowledge 
learned  in  the  past,  must  now  focus  on  contemporary  be- 
havior patterns  as  the  source  of  contemporary  health 
problems. 

Therefore,  the  school  curriculum  in  health  must  cu- 
mulatively develop  skills  in  such  areas  as  lifestyle  decision- 
making, stress  management,  productive  problem-solving, 
handling  emotions,  goal-setting,  and  interpersonal  relations. 
It  is  here  that  health  education  can  have  an  impact  on  health 
problems. 

Social  health  indicators  in  such  areas  as  divorce,  child 
abuse,  domestic  violence,  and  drug  and  alcohol  abuse 
demonstrate  the  curricular  need  for  lifestyle  and  behavior 
management  skills  with  an  emphasis  on  personal  respon- 
sibility. 

Finally,  the  fact  that  our  society  can  barely  afford  ever- 
escalating  costs  of  treating  our  self-generated  illnesses  il- 
\  iustrates  the  direction  a  health  curriculum  must  pursue  if 

'  it  is  to  serve  the  economic  needs  of  our  society  as  well  as 

the  personal  needs  of  individuals. 

The  "Broad  Goals"  of  the  Healthful  Living  curricu- 
lum require  that  each  student;' 

—Accept  responsibility  for  her/his  own  health. 

—Be  aware  of  the  positive  and  negative  determinants  of 
individual  health  staUis,  including  social  factors,  environ- 
mental factors,  psychological  factors,  genetic  factors,  and 
personal  lifestyles. 

—Accept  the  instrumental  value  of  good  health  (the  rela- 
tionship of  individual  health  status  to  the  achievement 
of  life  goals  and  the  fulfillment  of  human  needs). 

—Be  aware  of  major  individual  and  public  health  problems 
and  health  issues  (causes  and  potential  solutions). 

—Be  aware  of  health  problems  of  select  demographic 
groups. 

—Develop  the  decision-making,  problem-solving,  commu- 
nication, and  interpersonal  skills  necessary  to  develop 
a  healthy  lifestyle. 

—Understand  the  relationships  between  health  and  the 
major  struchires  and  functions  of  the  human  body. 
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—Be  aware  of  the  relationships  between  health  status  and 
the  major  needs,  sources  of  stress,  and  developmental 
characteristics  of  people  throughout  the  human  life  cycle. 

Like  the  BEP.  the  "Major  Emphases"  of  the  Standard 
Course  of  Study  at  each  grade  level  give  the  local  school 
district  the  opportunity— and  the  responsibility— to  develop 
a  curriculum  that  includes  decision-making  skills  and  in- 
formation helpful  in  preventing  adolescent  pregnancy:'" 

K-3 

—what  the  parts  are,  what  they  do,  and  why  the  body  is 
important. 

—Learning  about  the  body. 

—Becoming  aware  of  feelings,  what  they  are  called,  and 
accepting  their  existence. 

—Understanding  relationships  with,  and  responsibilities 
to,  other  people,  especially  families  and  classmates. 

—Comprehending  what  illness  is  and  understanding  that 
illness  has  causes  and  can  often  be  prevented. 

-Learning  to  deal  with  some  of  the  most  basic  deter- 
minants of  health  and  illness. 

—Understanding  that  each  person's  behavior  is  related  to 
his  or  her  own  health. 

—Assuming  a  portion  of  the  responsibility  for  one's  own 
health  and  safety. 

—Recognizing  that  healthful  living  contributes  to  a  satis- 
fying life. 

4-6 

—Learning  how  the  body  and  its  parts  work. 

—Understanding  how  the  body  changes  through  growth 
and  development. 

—Comprehending  that  the  development  and  functioning 
of  the  body  and  mind  can  be  influenced  by  positive  and 
negative  factors,  e.g.,  personal  health  practices,  environ- 
mental conditions,  intake  of  chemicals,  and  diseases. 

—Practicing  health-related  decision-making,  e.g..  clarify- 
ing values,  identifying  alternative  forms  of  behavior,  and 
projecting  consequences  of  various  forms  of  behavior. 

—Identifying  some  of  the  influences  on  human  behavior, 
e.g.,  human  needs,  emotions,  and  interpersonal  relation- 
ships, and  finding  healthy  ways  to  handle  these  in- 
fluences, 
health  and  the  health  of  the  community. 

—Learning  to  evaluate  health-related  information,  products, 
and  services. 


Op.  cil.  supra  note 
W.  al  pp.  170-71. 


10.  Id.  at  pp.  173-83. 
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—Developing  an  awareness  of  the  human  life  cycle  and  its 
relationship  to  health  and  growth. 

7-8 

—Accepting  personal  responsibility  for  health-related  de- 
cisions and  their  consequences. 

—Learning  interpersonal  skills  that  will  promote  healthy 
relationships  with  others. 

—Maintaining  a  positive  identity  during  the  transition  be- 
tween childhood  and  adulthood. 

—Understanding  the  nature  and  reasons  for  the  rapid  phys- 
ical and  sexual  changes  taking  place. 

—Understanding  some  potential  health-related  problems 
of  the  teen  years,  e.g.,  sexually  transmitted  diseases; 
drug,  alcohol,  and  tobacco  abuse;  stress;  nutritional 
habits;  and  sexual  behavior. 

—Selecting  life  goals  and  life-styles  compatible  with  these 
goals. 

9-U 

—Accepting  responsibility  for  effective  family  leadership 

as  an  adult. 
—Developing  knowledge  necessary  to  plan  and  care  for 

one's  own  children  in  the  healthiest  ways. 
—Understanding  the  causes,  effects,  and  methods  of 

preventing  the  chronic  diseases  afflicting  adults. 
—Developing  the  interpersonal  skills  necessary  to  form 

healthy  relationships  in  a  complex  adult  society. 
—Developing  the  intrapersonal  skills  necessary  to  main- 
tain a  satisfying  and  healthy  lifestyle  throughout  the  life 
cycle. 
—Comprehending  multiple  influences  on  health-related  be- 
havior. 
—Actively  planning  for  a  healthy  lifestyle. 

One  fact  is  noteworthy  in  examining  the  Standard 
Course  of  Study's  "Major  Emphases"  for  each  grade  lev- 
el. The  Standard  Course  of  Study  contains  language  sub- 
stantially the  same  as  the  language  of  the  BEP.  But  at  grades 
7-8  it  omits  pregnancy  as  a  potential  health-related  problem 
of  the  teen  years,  even  though  the  BEP— a  summary  of  the 
Standard  Course  of  S/mJv- specifically  includes  pregnancy 
and  sexual  behavior  (emphasis  added).  This  omission, 
combined  with  the  outlines  for  grades  7-8,  indicates  that 
the  Standard  Course  of  Study  may  be,  in  Surgeon  General 
C.  Everett  Koop's  words,  "sidestepping"  certain  aspects 
of  open  discussions  about  sexuality.  It  is  interesting  that 
the  outlines  for  grades  7-8  reflect  a  willingness  to  specifi- 
cally confront  sexually  transmitted  disease  as  a  potential 
consequence  of  adolescent  sexuality  but  not  a  similar  will- 
ingness to  deal  with  pregnancy.  No  hint  of  information 


about  pregnancy  appears  in  the  outlines  for  grades  7-8.  The  ^ 
topics  under  the  Family  Life  segment  are  broad  enough 
to  cover  pregnancy  if  a  local  unit  wishes  them  to  do  so, 
but  a  more  forthright  approach  might  be  more  useful  to 
local  districts  that  want  to  include  a  pregnancy-prevention 
component  in  their  Healthful  Living  curriculum. 

However,  a  local  board  that  wants  to  go  beyond  what 
the  Standard  Course  of  Study  requires  to  be  available  to 
North  Carolina  school  children  should  remember  that  the 
DPI  intends  that  local  districts  be  free  to  supplement  the  ' 
standard  curriculum  and  that  "many  public  schools  in  the 
State  presently  offer  an  even  more  comprehensive  cur- 
riculum."" 

Teacher  Handbook 

Use  of  the  Teacher  Handbook  for  the  competency- 
based  curriculum  is  not  mandatory,  but  the  book  provides 
recommended  goals  and  objectives  and  suggested  meas- 
ures for  each  subject  or  skills  area.  It  is  interesting  that 
there  are  specific  plans  for  education  about  drug  abuse  at 
each  grade  level  but  none  at  any  level  that  address  preven- 
tion of  pregnancy.  The  emphasis  on  drugs  is  understand- 
able  because  of  the  serious  health  problems  that  drugs  ( 
present,  and  it  seems  particularly  appropriate  in  terms  of 
the  national  "war  on  drugs"  declared  in  1986.  Perhaps,    ' 
with  the  continued  emphasis  on  the  problem  of  adolescent   j 
pregnancy  and  the  new  "educational  war  on  AIDS,"  in-    I 
struction  about  problems  related  to  sexual  behavior  may    i 
begin  to  approach  the  specificity  of  the  drug  curriculum. 

The  following  section  indicates  the  type  of  guidance 
that  the  Teacher  Handbook  for  Heahhful  Living  K-12  cur-    I 
rently  provides  for  instruction  in  sexuality  and  family 
living: 

5th  grade:  Identify  major  elements  of  the  human 
reproductive  system. 

6th  grade:  Learn  about  physical  changes  associated 
with  puberty. 

7th  grade:  Be  aware  of  influences  on  sexual  behavior. 
Identify  symptoms  and  treatment  of  sexually  transmitted 
diseases. 

8th  grade:  Know  where  to  seek  help  for  health 
problems  and  know  the  different  types  of  health  specialists. 
(The  list  includes  orthodontists,  pediatricians,  and  op- 
tometrists, but  not  gynecologists.)  Be  aware  of  appropri- 
ate social  relations  with  the  opposite  sex.   Know  the 
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'  adjustments  necessary  for  a  successful  marriage  and  the 
criteria  for  selecting  a  mate. 

9th-12th  grade:  Be  aware  of  nutritional  needs  of  in- 
fants and  children  and  pregnant  and  lactating  women.  Know 
the  factors  affecting  the  health  of  mother  and  child.  Demon- 
strate knowledge  of  family  planning.  (However,  that  as- 
signment does  not  include  a  discussion  of  birth  control. 
Instead,  students  are  asked  to  discuss  why  family  planning 
is  a  worldwide  concern.)  Understand  the  factors  one  should 
consider  before  choosing  to  become  a  parent.  Identify  two 
effects  on  the  lifestyle  of  the  family  when  only  one  parent 
is  in  the  home.  Be  aware  of  problems  of  family/domestic 
violence.  Understand  the  growth  and  development  of  a  child 
as  a  family  member. 

Other  Pregnancy-Prevention 
Approaches 

In  addition  to  a  curricular  focus  on  pregnancy  preven- 
tion, public  schools  have  other  options  in  approaching  the 
problem  of  adolescent  pregnancy.  These  may  include 
(among  others)  programs  to  encourage  abstinence/ 
.  postponement,  school  clinics  that  to  a  greater  or  lesser 
}  degree  help  the  sexually  active  student  obtain  birth  con- 
trol measures,  or  other  intensive  counseling  and  referral 
services.  Several  legal  considerations  may  be  important  in 
deciding  which  ones  to  use. 

Confidentiality- 
Privileged  Communications 

Statutory  privileges  of  confidentiality  guarantee  that 
many  of  the  professionals  who  might  be  working  with  sm- 
dents  in  preventing  pregnancy  cannot  be  required  in  a  le- 
gal proceeding  to  divulge  information  concerning  their 
services  to  the  youngsters.  But  policymakers  should  remem- 
ber that  professional  ethical  considerations  may  require  that 
the  information  acquired  by  a  counselor,  social  worker, 
or  health  care  provider  while  working  with  a  student  be 
kept  confidential  beyond  the  particular  context  of  a  legal 
proceeding. 

If  a  professional  who  is  in  a  position  to  counsel  or 
provide  care  for  a  student  does  not  intend  to  protect  the 
confidentiality  of  that  relationship,  the  student  should  be 
so  informed  when  he  or  she  first  comes  seeking  help.  Lo- 
cal school  policy  should  specify  what  information  will  or 
\  will  not  be  kept  confidential,  under  what  circumstances 
'  otherwise  confidential  information  might  be  revealed  (i.e., 
to  protect  a  student  whose  health  is  endangered),  and  how 
parental  inquiries  will  be  handled.  School  personnel,  other 


professional  service  providers  who  are  operating  within 
the  school,  students,  and  parents  should  be  informed  of 
the  policy  so  that  everyone  understands  the  school's  posi- 
tion in  this  difficult  task  of  ascertaining  its  duty  to  the  parent 
and  its  duty  to  the  student  when  there  is  a  possibility  that 
those  duties  may  conflict. 

G.S.  8-53.4  provides  that  a  school  counselor  may  not 
divulge  information  given  to  the  counselor  by  a  student 
to  enable  him  or  her  to  provide  counseling  services  un- 
less the  student  waives  the  privilege  in  court. 

No  person  certified  by  the  State  Department  of  Public  In- 
struction as  a  school  counselor  and  duly  appointed  or  desig- 
nated as  such  by  the  governing  body  of  a  public  school 
system  within  this  State  or  by  the  head  of  any  private  school 
within  this  State  shall  be  competent  to  testify  in  any  ac- 
tion, suit,  or  proceeding  concerning  any  information  ac- 
quired in  rendering  counseling  services  to  any  student 
enrolled  in  such  public  school  system  or  private  school, 
and  which  information  was  necessary  to  enable  him  to 
render  counseling  services;  provided,  however,  that  this  sec- 
tion shall  not  apply  where  the  student  in  open  court  waives 
the  privilege  conferred. 

Information  given  to  social  workers  or  physicians 
seems  to  have  even  more  protection  than  that  given  to 
school  counselors.  Under  G.S.  8-53.7,  no  duly  certified 
social  worker  "shall  be  required  to  disclose  any  informa- 
tion which  he  or  she  may  have  acquired  in  rendering  profes- 
sional social  services,  and  which  information  was  necessary 
to  enable  him  or  her  to  render  professional  social  serv- 
ices. .  .  ."  G.S.  8-53  provides: 

No  person,  duly  authorized  to  practice  physic  or  surgery, 
shall  be  required  to  disclose  any  infomiation  which  he  may 
have  acquired  in  attending  a  patient  in  a  professional  charac- 
ter, and  which  information  was  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician,  or  to  do  any 
act  for  him  as  a  surgeon,  and  no  such  information  shall 
be  considered  public  records.  .  .  .  Confidential  informa- 
tion obtained  in  medical  records  shall  be  furnished  only 
on  the  authorization  of  the  patient,  or  if  deceased,  the  ex- 
ecutor, the  administrator,  or,  in  the  case  of  unadministered 
estates,  the  next  of  kin. 

The  confidentiality  of  the  physician-patient  relationship  ex- 
tends to  nurses,technicians,  and  others  who  are  acting  or 
assisting  under  the  physician's  direction.'- 


12.  Sims  V,  Charlotte  Liberty  Mutual  Insurance  Co.,  257  N.C.  32,  125  S.E.2d 
(1962). 
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Child  Abuse  Reporting  Law 

But  North  Carolina's  child  abuse  and  neglect  report- 
ing statute  overrides  these  privileges  based  on  relationship.' ' 
G.S.  7A-543  provides  that  "[a]ny  person  or  institution  who 
has  cause  to  suspect  that  any  juvenile  is  abused  or  neglected 
shall  report  the  case  of  that  juvenile  to  the  Director  of  So- 
cial Services  in  the  county  where  the  juvenile  resides  or 
is  found."  A  juvenile  is  defined  as  "[a]ny  person  who  has 
not  reached  his  eighteenth  birthday  and  is  not  married, 
emancipated  [that  is,  released  by  the  court  from  parental 
control],  or  a  member  of  the  armed  services  of  the  United 
States."''*  An  abused  juvenile  is  "[a]ny  juvenile  less  than 
18  years  of  age  whose  parent  or  other  person  responsible 
for  his  care  [c]ommits,  permits,  or  encourages  the  com- 
mission of  vaginal  intercourse,  [or]  any  sexual  act.  .  .  by, 
with,  or  upon  a  juvenile."" 

Under  the  statutory  definition  of  abused  juvenile,  it 
appears  that  the  reporting  requirement  should  not  be  ap- 
plied to  voluntary  sexual  conduct  by  minors  unless  the  sex- 
ual partner  was  a  parent  or  other  caretaker.  No  North 
Carolina  appellate  court  has  feced  the  issue,  but  the  Califor- 
nia Court  of  Appeals  has  enjoined  implementation  of  the 
California  Attorney  General's  opinion  interpreting  a  similar 
law  to  require  health  professionals  to  report,  as  suspected 
child-abuse  victims,  adolescents  seeking  health  care  related 
to  their  sexual  conduct.'*  The  court  held  that  a  minor's  right 
to  obtain  necessary  health  care  on  a  confidential  basis  is 
protected  stamtorily  and  by  the  constitutional  right  to  priva- 
cy. The  challenged  attorney  general's  opinion  would  have 
required  a  child-abuse  report  when  a  minor  under  14  re- 
quested health  care  for  pregnancy,  a  sexually  transmitted 
disease,  an  abortion,  or  contraceptives  if  the  minor  was 
already  sexually  active.  The  court  declined  to  require  health 
care  professionals  to  choose  between  violating  their  con- 
fidential relationship  with  the  young  patient  and  exposing 
themselves  to  criminal  liability  for  failure  to  report.  The 
court  restrained  enforcement  of  the  California  child-abuse 
reporting  law  "insofar  as  that  law  applies  to  the  voluntary, 
consensual  behavior  among  minors  under  14"  if  in  the 
health  care  professional's  judgment  there  is  no  indication 
of  abuse.  In  a  footnote,  the  court  left  open  the  question 
of  whether  reporting  would  be  required  when  a  minor  un- 


der age  14  was  sexually  involved  with  a  minor  14  or  over 
or  an  adult.'''  But  the  court  reasoned  that  many  sexually 
active  minors  need  health  care;  that  reporting  of  volun- 
tary conduct  would  deter  them  from  seeking  care;  that  the 
deterrence  would  result  in  adverse  consequences  for  the 
minor,  her  sexual  partner(s),  and  her  child;  and  that  the 
reporting  of  voluntary  conduct  would  overburden  the  child- 
abuse  reporting  system. 

Such  an  analysis  seems  sound  for  North  Carolina's 
child-abuse  reporting  statute  also,  even  though  the  defini- 
tion of  "abused  juvenile"  in  our  law  seems  not  to  require 
the  extended  analysis  and  statutory  construction  involved 
in  interpreting  California  law.  Under  the  statutory  defini- 
tion of  abused  juvenile,  a  fact  situation  could  occur  in  which 
reporting  might  be  required  in  North  Carolina.  For  exam- 
ple, an  older  adolescent  or  an  adult  responsible  for  the  care 
of  a  younger  adolescent  might  be  sexually  active  with  an 
adolescent  who  was  not  18.  Thus  the  minor,  having  been 
sexually  active  with  a  caretaker,  thereby  would  meet  the 
statutory  definition  of  abused  juvenile,  and  a  health  profes- 
sional would  be  legally  bound  to  report  the  minor's  sexu- 
al activity.  But  if  the  minor's  sexual  partner  has  no 
recognized  responsibility  of  care  for  the  minor,  reporting 
is  not  required  for  consensual  sexual  activity  by  the  minor. 


Is  Parental  Consent  Required? 

"[A]ny  minor  may  give  effective  consent  to  a  physi- 
cian licensed  to  practice  medicine  in  North  Carolina  for 
medical  health  services  for  the  prevention,  diagnosis  and 
treatment  of  (i)  venereal  disease.  .  .,  (ii)  pregnancy,  (iii) 
abuse  of  controlled  substances  or  alcohol,  and  (iv)  emo- 
tional disturbance.  .  .  ."'*  Also,  "[a]ny  minor  who  is  eman- 
cipated may  consent  to  any  medical  treatment,  dental,  and 
health  service  for  himself  or  for  his  child.""  An  unwed 
minor  parent  in  North  Carolina  is  emancipated  only  if  she 
applied  to  a  court  for  emancipation  and  has  been  so  adju- 
dicated.^" Only  a  sixteen-  or  seventeen-year-old  may  seek 
emancipation.^' 

In  addition,  in  North  Carolina  a  minor  may  give  le- 
gal consent  to  an  abortion.  Two  United  States  Supreme 
Court  decisions  read  together^^  "hold  that  a  state  cannot 


13.  N.C.  Gen.  Stat.  §  7A-543  (1986). 

14.  Id.  §  7A-517(20). 

15.  Id.  §  7A-517(1). 

16.  Planned  Parenthood  Affiliates  of  California  v.  Van  de  Kamp,  226  Cal. 
Rptr.  361  (1986). 


17.  Id.  at  377,  n.l4. 

18.  N.C.  Gen.  Stat.  S  90-21.5(a)  (1985). 

19.  Id.  §  90-21.5(b). 

20.  See.  id.  §  7A-726  (1983). 

21.  Id.  §  7A-717 

22.  Planned  Pai^nthood  of  Missouri  v.  Danforth  428  U.S.  52  (1976);  Bel- 
lotti  V.  Baird,  443  U.S.  622.  rehearing  denied,  444  U.S.  887  (1979). 
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require  a  minor  to  obtain  parental  consent  for  an  abortion 
unless  the  state  provides  an  alternative  procedure  where- 
by authorization  can  be  obtained  for  the  abortion.  North 
Carolina  has  no  such  statute."^'  Thus  one  sentence  of  G.S. 


If  a  decision  is  made 
to  provide  birth  con- 
trol information  at  the 
senior  high  school 
level— when  sex  infor- 
mation seems  most 
effective  in  reducing 
adolescent  pregnancy 
—it  may  he  difficult  to 
reach  the  entire  stu- 
dent population,  be- 
cause a  student  may 
have  taken  the  one 
required  health/physi- 
cal education  course 
in  the  ninth  grade. 
Local  policy-makers 
might  decide  to  repeat 
the  information  later 
in  the  school 
curriculum— perhaps 
in  home  economics  or 
biology. 


90-21.5— "This  section  [authorizing  a  minor's  consent  for 
certain  medical  health  services]  does  not  authorize  the  in- 
ducing of  an  abortion'— appears  "unconstitutional  to  the 


extent  that  it  prevents  a  minor  from  obtaining  an  abortion 
without  parental  consent."^" 

At  this  writing,  the  1987  North  Carolina  General  As- 
sembly is  considering  legislation  that  would  require  parental 
consent  for  an  unemancipated  minor's  abortion.  The  House 
of  Representatives  has  passed  a  bill  (H  1068)  that  requires 
the  written  consent  of  the  minor  and  one  of  her  parents 
(either  a  parent  with  whom  the  girl  is  living  or  a  parent 
with  legal  custody)  or  her  legal  guardian.  In  the  alterna- 
tive, the  girl  may  petition  the  district  court  judge  (assigned 
to  juvenile  proceedings  where  the  ininor  resides  or  is  phys- 
ically present)  for  a  waiver  of  the  parental  consent  require- 
ment if  (1)  neither  of  the  parents  nor  the  legal  guardian 
is  available  to  give  consent  within  a  reasonable  time  or 
manner,  or  (2)  the  parent  or  guardian  refuses  to  give  con- 
sent, or  (3)  the  girl  decides  not  to  seek  the  parent  or  guar- 
dian's consent.  The  court  would  be  required  to  waive  the 
parental  consent  requirement  if  it  finds  that  (1)  the  girl  is 
mature  enough  and  well-informed  enough  to  make  her  own 
decision  or  (2)  the  waiver  would  be  in  her  best  interests. 
The  bill  also  provides  that  both  the  original  proceeding 
and  the  appeal  available  on  that  decision  would  be  con- 
fidential and  expedited. 

Because  North  Carolina  has  no  statutory  requirement 
for  parental  notification,  a  minor's  parents  need  not  be  noti- 
fied when  she  consents  to  an  abortion.^'  The  United  States 
Supreme  Court  has  held  that  statutes  requiring  parental 
notification  when  possible  do  not  violate  the  constitution- 
al rights  of  an  immature,  dependent  minor  even  though 
the  notice  requirement  may  discourage  some  minors  from 
seeking  an  abortion.^*  The  Supreme  Court  has  not  decided 
whether  statutes  requiring  parental  notice  would  be  uncon- 
stitutional as  applied  to  mature  minors.^''  A  court  with  juris- 
diction over  the  matter  must  make  "case  by  case  evaluations 
of  the  maturity  of  pregnant  minors,"^*  and  statutes  that  es- 
tablish a  mandatory  minimim  age,  such  as  15,  for  maturi- 
ty are  unconstitutional.^' 

Whether  professional  health  care  is  provided  confiden- 
tially may  well  be  a  major  determinant  of  whether  sexual- 


23.  Wilkie  V.  Hoke,  609  F.  Supp.  241,  242  (D.C.N.C. 


24.  Id. 

25.  See  Abigail  English,  "Adolescent  Health  Care:  Barriers  to  Access:  Con- 
sent. Confidentiality,  and  Payment."  Clearinghouse  Review'  (special  issue.  Sum- 
mer 1986),  487. 

26.  H.L.  Matheson,  450  U.S.  398  (1981). 

27.  III. :  Akron  v.  Akron  Center  for  Reproductive  Health,  462  U.S.  416,  440. 
n.29  (1983). 

28.  Akron,  462  U.S.  at  440.  n.  29;  Bellotti  v.  Baird.  443  U.S.  at  643.  n.  23. 
29  Akron,  462  U.S.  at  441. 
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ly  active  adolescents  seek  that  help.'"  Many  minors  are 
reluctant  to  tell  their  parents  of  their  sexual  activity  be- 
cause they  do  not  want  to  upset  their  parents  or  because 
they  fear  that  their  parents  will  be  angry  or  decline  to  let 
them  seek  birth  control  services.^'  Health  officials  main- 
tain that  the  most  important  reason  for  a  policy  of  con- 
fidentiality is  to  assure  minors  of  their  privacy  and  thus 
encourage  them  to  obtain  the  help  they  need.'^  For  this  rea- 
son, free  or  inexpensive  family  planning  programs  are  fre- 
quently available  to  adolescents  on  a  confidential  basis?^ 

The  Adolescent  Father's 
Responsibility 

Programs  for  at-risk  adolescents  have  usually  focused 
on  girls,  but  there  is  growing  realization  that  males  also 
must  be  involved  in  pregnancy-prevention  programs.^"* 
Studies  indicate  that  boys  can  be  influenced  to  behave 
responsibly,  but  another  important  fact  is  that  men  over 
twenty  father  half  the  babies  born  to  adolescent  mothers." 
States  are  stepping  up  their  efforts  to  establish  paternity 
and  facilitate  collection  of  child  support^*  when  an  adoles- 
cent gives  birth. 

Collecting  child  support  may  be  difficuh  even  when 
the  child's  parents  were  married,  but  when  they  were  not, 
it  can  be  extremely  difficult.'"'  Nationwide  in  1983,  more 
than  50  per  cent  of  the  women  with  a  child  whose  father 
was  absent  from  the  home  had  voluntary  or  court-ordered 
child  support.'*  Only  half  of  those  women  received  the  full 
amount,  and  a  quarter  received  none.''  Only  9  per  cent 
of  the  unmarried  women  received  any  money  at  all,''°  partly 
because  paternity  must  be  established— either  voluntarily 
by  the  father  or  through  a  court  proceeding'"— before  an 
unwed  mother  can  try  to  collect  child  support.  After  ac- 


( 


30.  English,  supra  note  7.  at  p.  15. 

31.  English,  supra  note  25. 

32.  Id. 

33.  See  generally,  id. 

34.  The  Select  Committee  on  Children,  Youth,  and  Families.  Teen  Preg- 
nancy: What  Is  Being  Done?  A  Slate  by  State  Look.  99th  Cong.,  1st  sess.,  Dec. 
1985,  pp.  116-17. 

35.  Op.  cir.  supra  note  5,  at  pp.  12-13. 

36.  Op.  cit.  supra  note  34.  at  pp.  117-18. 

37.  Adolescent  Pregnancy  Prevention  Clearinghouse,  Welfare  and  Teen  Preg- 
nancy: Wluii  Do  We  Know?  What  Do  We  Do?  (Washington,  D.C.:  Children's 
Defense  Fund,  September  1986),  17. 

38.  Id. 

39.  Id. 

40.  Id. 

41.  N.C.  Gen.  Stat.  §  110-132(a)  (Supp.  1985). 


knowledgment  of  paternity  has  been  filed  with  the  district 
court,  the  court  will,  if  asked  by  an  interested  party,  issue 
an  order  for  the  putative  father  to  appear  and  "show  cause, 
if  any  he  has,  why  the  court  should  not  enter  an  order  for 
the  support  of  the  child  by  periodic  payments,  which  or- 
der may  include  provision  for  reimbursement  for  medical 
expenses  incident  to  the  pregnancy  and  the  birth  of  the 
child,  accrued  maintenance  and  reasonable  expense  of  the 
action  ...  on  the  acknowledgment  of  paternity.  .  .  .""^ 

North  Carolina's  statutory  child-support  provisions  are 
fairly  typical.  The  father  and  mother  are  "primarily  lia- 
ble for  the  support  of  a  minor  child,"  unless  unusual  cir- 
cumstances exist,  such  as  the  financial  inability  of  one  or 
both  to  provide  support.*' 

Payments  ordered  for  the  support  of  a  minor  child  shall 
be  in  such  amount  as  to  meet  the  reasonable  needs  of  the 
child  for  health,  education,  and  maintenance,  having  due 
regard  to  the  estates,  earnings,  conditions,  accustomed  stan- 
dard of  living  of  the  child  and  the  parties,  the  child  care 
and  homemaker  contributions  of  each  party,  and  other  facts 
of  the  particular  case."'* 

Like  many  other  states.  North  Carolina  has  a  com-    > 
prehensive  statutory  scheme  authorizing  the  state  to  help    ^ 
collect  child  support  from  the  parents  of  children  who 
receive  public  assistance.'"  Those  statutory  provisions  are 
too  complicated  to  discuss  fully  in  this  article,  but  some 
are  especially  relevant  to  adolescent  males.  The  statutes      \ 
seek  to  assure  that  public  assistance  is  only  a  supplement  to 

the  support  required  to  be  provided  by  the  responsible  par- 
ent; ...  to  provide  that  the  acceptance  of  public  assistance 
operates  as  an  assignment  of  the  right  to  child  support;  to 
provide  for  the  location  of  absent  parents;  to  provide  for 
a  determination  that  a  responsible  parent  is  able  to  support  ' 
his  children;  and  to  provide  for  enforcement  of  the  respon- 
sible parent's  obligation  to  furnish  support  ...."* 

A  responsible  parent  is  defined  as  "the  natural  or  adop- 
tive parent  of  a  dependent  child  who  has  the  legal  duty 
to  support  said  child  and  includes  the  father  of  an  illegiti- 
mate child.""'' 

Any  county  interested  in  the  paternity  and/or  support  of 
a  dependent  child  may  institute  civil  or  criminal  proceed- 


42.  Id.  §  110-132(b). 

43.  Id.  §  50-13.4(b). 

44.  Id  §  50-13.4(0). 

45.  Id.  §§  110-128  to  -141. 

46.  Id.  §  110-128. 

47.  Id.  §  110-129(3). 
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ings  against  the  responsible  parent  of  the  child,  or  may  take 
up  and  pursue  any  paternity  and/or  support  action  com- 
menced by  the  mother,  custodian  or  guardian  of  the  child 
....  The  parent  of  the  child  may  be  subpoenaed  for  tes- 
timony at  the  trial  of  the  action  to  establish  the  paternity 
of  and/or  obtain  support  for  the  child  ....  If  a  parent  called 
for  examination  declines  to  answer  upon  the  grounds  that 
his  testimony  may  tend  to  incriminate  him.  the  court  may 
require  him  to  answer,  in  which  event  he  shall  not  there- 
after be  prosecuted  for  any  criminal  act  involved  in  the  con- 
ception of  the  child  whose  paternity  is  in  issue  and/or  for 
whom  support  is  sought,  except  for  perjury  committed  in 
this  testimony."' 

On  payment  of  a  $10  application  fee,  the  paternity- 
determination  and  child-support  collection  services  avail- 
able to  mothers  who  receive  public  assistance  are  also  avail- 
able to  other  mothers.*'  Actions  under  these  provisions  to 
establish  or  enforce  a  child-support  duty  "shall  be  brought 
in  the  name  of  the  county  or  State  agency  .  .  .  ."''•  Accept- 
ing public  assistance  for  a  dependent  child  "creates  a  debt, 
in  the  amount  of  public  assistance  paid,  due  and  owing 
the  State  by  the  responsible  parent  or  parents  of  the  child" 
if  the  responsible  parent  or  parents  were  "financially  able 
to  furnish  support  .  .  .  .""  A  person  who  receives  public 
assistance  for  the  benefit  of  a  dependent  child  "shall  be 
deemed  to  have  made  an  assignment  to  the  State  or  to  the 
county  from  which  such  assistance  was  received  of  the  right 
to  any  child  support  owed  for  the  child  or  children  up  to 
the  amount  of  public  assistance  paid."'^  Each  county  has 
a  duty  to  pursue  the  collection  of  child  support  from  respon- 
sible parents  when  it  receives  an  application  for  public  as- 
sistance for  a  dependent  child  whose  parent  or  parents  have 
abandoned  the  child  or  do  not  provide  support.'' 

If  a  responsible  parent  is  under  a  court  order  or  has 
entered  a  written  agreement  to  provide  child  support,  sever- 
al enforcement  remedies  are  available.  These  include, 
among  others,  attachment  of  property,  garnishment  of 
wages.''*  and  contempt  proceedings."  In  addition,  "[a]ny 
parent  who  shall  willfully  neglect  or  refuse  to  provide  ade- 
quate support  for  that  parent's  child,  whether  natural  or 
adopted,  and  whether  or  not  the  parent  abandons  the  child. 


shall  be  guilty  of  a  misdemeanor  .  .  .  ."'*  A  first  offense 
is  "punishable  by  a  fine  not  exceeding  five  hundred  dol- 
lars ($500),  or  by  imprisonment  for  not  more  than  six 
months,  or  both.  A  second  or  subsequent  offense  shall  be 
a  misdemeanor  punishable  by  fine,  or  by  imprisonment 
for  not  more  than  two  years,  or  both.""  Willfully  neglecting 
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or  refusing  to  provide  adequate  support  for  a  child  "shall 
constitute  a  continuing  offense  and  shall  not  be  barred  by 
any  statute  of  limitations  until  the  youngest  living  child  of 
the  parent  shall  reach  the  age  of  18  years."'*  If  the  aban- 
donment or  willful  failure  to  support  continues  for  six 
months  and  the  responsible  parent  attempts  to  hide  in  order 
to  escape  support  obligations,  that  parent  will  be  punished 
as  a  Class  I  felon;"  the  maximum  punishment  for  such 
a  felony  is  imprisonment  up  to  five  years,  a  fine,  or  both.*" 
The  state  is  committed  to  collecting  child  support  from 
responsible  parents,  and  all  adolescents  should  know  about 
the  financial  responsibilities  of  a  parent  to  a  child.*'  But 
many  males  fear  the  legal  system  and  "the  commitment 
to  child  support  that  paternity  represents."*^  It  is  therefore 
crucial  that  educational  efforts  stress  that  support  awards 
are  based  on  ability  to  pay  and  that  an  adolescent  is  not 
expected  or  required  to  drop  out  of  school  in  order  to  make 
substantial  payments  of  child  support.  Instead,  for  a  teenage 
father,  the  awards  may  be  minimal  or  nonexistent  at  first 
and  then  increase  after  he  has  finished  school  or  job  train- 
ing.*' Currently,  in  some  programs  elsewhere  in  the  na- 
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tion,  young  fathers  with  no  earned  income  are  "allowed 
to  supplement  a  token  cash  contribution  with  in-kind  sup- 
port, such  as  clothing,  diapers,  or  baby-sitting,  for  as  long 
as  they  are  enrolled  in  the  special  program  and  enhancing 
their  future  economic  stability.'"*'*  Such  an  approach  stresses 
to  a  young  father  his  responsibility  for  supporting  his  child 
and  helps  to  bond  him  to  the  child,  yet  it  does  not  force 
him  to  quit  school  and  give  up  any  opportunity  for  a  bet- 
ter future  for  himself  and  consequently  the  child. 

At  a  minimum,  a  local  school  district  might  decide 
to  inform  students  of  their  legal  rights  and  responsibilities 
as  potential  or  actual  parents  and  provide  information  about 
the  agencies  and  services  that  can  be  helpful  to  them.  Edu- 
cation is  the  recognized  role  of  a  school,  and  such  infor- 
mation would  be  a  legitimate  component  of  the  curriculum. 
One  health  care  provider  noted  that  "this  age  group  has 
difficulty  in  distinguishing  fact  from  rumor  with  respect 
to  limitations  on  their  access  to  confidential  medical  care."*' 
The  same  concern  applies  to  young  fathers  who  may  re- 
fuse to  admit  paternity  because  they  fear  that  courts  will 
order  them  to  pay  child  support  in  amounts  they  simply 
do  not  have.  Reliable  information  about  the  legal  frame- 
work for  setting  and  collecting  child  support  may  encourage 
more  young  fathers  to  accept  responsibility  for  their  child. 

Comprehensive  Health  Centers 

Many  school  districts  in  North  Carolina  as  well  as  na- 
tionwide are  becoming  more  directiy  involved  in  connecting 
at-risk  students  with  available  resources  that  provide  es- 
sential health  and  social  services.  The  school-based  com- 
prehensive health  center  is  one  such  approach.  The  health 
services  at  these  clinics  are  usually  comprehensive,  but 
the  services  relating  to  adolescent  sexuality  and  pregnan- 
cy prevention  range  from  referring  the  adolescent  to  other 
agencies,  to  writing  prescriptions  for  contraceptives,  to  dis- 
pensing contraceptives  on  site.  These  services  are  usually 
already  available  elsewhere  within  the  community,  but  a 
recent  study— one  of  the  few  evaluations  of  clinic  effec- 
tiveness as  a  strategy  for  preventing  adolescent  pregnancy 
—shows  that  it  is  the  accessibility  of  the  staff  and  the  serv- 
ices "rather  than  any  'new'  information  about  contracep- 
tion that  encourage[s]  students  to  obtain  services."** 


The  two  clinics  in  this  study,  one  located  close  to  a 
junior  high  school  and  one  close  to  a  senior  high  school, 
provided  counseling  and  instruction  emphasizing  personal 
reproductive  health  care,  responsibility,  goal-setting,  and 
communication  with  parents;  counseling  on  contraceptives; 
pregnancy-testing;  and  referrals.  Rates  of  sexual  activity 
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at  the  two  schools  were  high,  but  students  exposed  to  the 
program  for  three  years  postponed  first  intercourse  for  an 
average  of  seven  months.*''  Also,  after  the  program  began, 
more  girls  sought  birth  control  services  soon  after  their 
first  sexual  experience,  and  more  sought  birth  control  meas- 
ures even  before  that  first  experience.  The  increased  per- 
centage who  used  birth  control  measures  was  more 
dramatic  for  younger  students  than  for  older  students. 
Junior  high  males  used  the  clinics  as  frequently  as  junior 
high  females.  In  the  program  schools,  about  80  per  cent 
of  the  sexually  active  girls  had  used  birth  control  meas- 
ures in  their  last  intercourse  compared  with  fewer  than  50 
per  cent  at  the  two  control  schools  where  counseling  and 
instruction  were  not  available.**  The  pregnancy  rate  among 
students  in  the  program  declined  by  30  per  cent.*' 

The  findings  of  this  study  reflecting  the  effectiveness 
of  clinics  in  dealing  with  adolescent  sexuality  and  in 
preventing  adolescent  pregnancy  should  be  welcome  to 
those  school  officials  who  are  planning  a  school-based  clin- 
ic but  have  not  had  statistical  verification  of  clinics'  effec- 
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tiveness.  Also,  these  findings  to  some  extent  diffuse  critics' 
claims  that  clinics  reduce  births,  not  pregnancies.  Previ- 
ous snadies  had  not  measured  pregnancy  prevention;  thus 
all  statistics  associated  with  them  were  necessarily  given 
in  terms  of  birth  reductions,  which  led  to  claims  that  clin- 
ics were  "abortion  mills."  The  study  may  also  discredit 
the  fear  that  clinics  encourage  sexual  involvement.  En- 
couragement of  abstinence/postponement  and  instruction 
in  birth  control  are  not  contradictory,  as  results  of  the  previ- 
ous study  reflect:  Students  who  used  the  clinics  delayed 
first  sexual  activity  by  an  average  of  seven  months.'" 

A  proposal  to  establish  a  school-based  clinic  may  be 
very  controversial  within  a  community,  and  some  officials 
may  scoff  at  it;'"  still,  the  number  of  clinics  has  quadru- 
pled in  the  last  three  years.'^  As  of  October  1986,  61  com- 
prehensive clinics  were  located  in  27  cities  in  17  states, 
and  approximately  100  more  were  being  planned.'^  An  in- 
formation officer  for  the  Center  for  Population  Options 
has  said  that  the  figures  on  clinics  are  outdated  by  the  time 
they  come  out.''*  Recently  $16.8  million  in  private  grants 
was  committed  to  fund  twenty  more  comprehensive  school 
health  care  projects  over  a  six-year  period."  Written  paren- 
tal permission  will  be  required  before  a  student  will  be 
allowed  to  use  the  clinic,  and  a  community  advisory  board 
for  each  funded  clinic  will  decide  such  matters  as  whether 
contraceptives  will  be  dispensed  at  school  .''*  This  decision 
to  leave  potentially  controversial  decisions  to  the  local 
policy-makers  is  consistent  with  the  current  push  for  each 
community  to  develop  its  own  approach  to  the  problem 
of  adolescent  pregnancy. 

The  extent  of  the  controversy  generated  by  the  serv- 
ices of  school-based  clinics  is  demonstrated  by  the  problems 
encountered  by  the  New  York  City  School  Board  in  the 
fall  of  1986.''  Contraceptives  were  being  dispensed  at  cer- 
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tain  school-based  clinics.  Even  though  the  board  had  ap- 
proved the  clinics,  it  had  not  specifically  approved  the 
dispensing  of  birth  control  devices.  Because  of  the  con- 
cerns of  two  members,  the  dispensing  service  was  discon- 
tinued once  it  was  brought  to  the  board's  attention,  though 
clinics  that  merely  wrote  prescriptions  to  be  filled  else- 
where were  allowed  to  continue  that  service.  A  doctor  at 
a  clinic  that  had  dispensed  contraceptives  was  disappointed 
with  the  board's  decision,  saying  that  parents  had  been 
asked  for  permission  to  dispense  at  the  high  school  clin- 
ics "because  the  kids  we  were  sending  to  the  referral  clin- 
ics were  not  going."'*  The  school  board  president  supports 
distribution  and  hopes  to  increase  the  number  of  clinics 
and  eventually  win  board  approval  for  the  dispensing  of 
contraceptives. 

This  experience  provides  another  lesson  for  local 
boards  of  education  in  North  Carolina.  A  local  school  board 
is  authorized  to  develop  and  implement  a  comprehensive 
policy  for  preventing  pregnancy  among  adolescents,  includ- 
ing school-based  clinics;  and,  within  the  confines  of  fund- 
ing limitations,  it  may  authorize  the  distribution  of 
contraceptives  at  school.  But  any  policy  adopted  should 
state  specifically  what  activities  and  approaches  are  autho- 
rized in  order  to  avoid  confusion  and  to  give  school  per- 
sonnel assurance  that  their  actions  in  this  controversial  area 
will  be  supported. 

Of  the  61  comprehensive  clinics  in  operation  nation- 
wide in  October  1986,  32  wrote  prescriptions  for  contracep- 
tives to  be  filled  elsewhere,  17  dispensed  contraceptives, 
and  the  rest  counseled  and  referred  to  community  agen- 
cies." None  performed  abortions.*"  Recently  the  Nation- 
al Research  Council  recommended  that  (a)  contraceptives 
be  widely  and  inexpensively  distributed  to  teenagers  to  pre- 
vent unwanted  pregnancy,  and  (b)  more  school-based  clinics 
be  established.  These  recommendations  will  probably  en- 
courage communities  to  use  clinics  as  a  method  of  reduc- 
ing the  number  of  adolescent  pregnancies— and  they  may 
also  encourage  more  communities  to  allow  school-based 
clinics  to  distribute  contraceptives.  Congressional  interest 
in  federal  funding  of  such  clinics  is  growing,  as  two  bills 
introduced  in  1985  to  fund  school-based  clinics  indicate.*' 
Neither  bill  passed,  but  a  new  version  has  been  introduced 
that  would  allocate  $50  million  annually  for  four  years  to 
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fund  clinics  "on  or  near  school  campuses."*^  Also,  recall 
that  in  1985  the  North  Carolina  General  Assembly  allo- 
cated funds  for  "innovative  community-based  programs  and 
projects  such  as  school-based  clinics."*^  Although  Depart- 
ment of  Human  Resources  regulations  (these  regulations 
are  included  in  Part  1  of  this  article  in  the  Spring  1987  is- 
sue of  School  Law  Bulletin)  made  those  funds  unavailable 
for  the  provision  of  certain  controversial  services  like  dis- 
pensing contraceptives  and  writing  birth  control  prescrip- 
tions, state  support  for  such  clinics  is  also  obvious. 

But  it  is  important  to  realize  that  besides  providing 
birth  control  services  and  counseling  on  sexuality,  these 
comprehensive  clinics  afford  a  wide  range  of  other  health 
services  for  adolescents.*"  Typically,  with  the  approval  of 
school  authorities,  the  clinics  are  run  by  hospital  or  com- 
munity groups  that  already  serve  adolescent  needs.*'  Na- 
tionally, approximately  80  per  cent  of  clinic  work**  involves 
providing  such  services  as  first  aid,  physical  exams  for 
school  athletes,  laboratory  tests,  immunizations,  and  drug- 
abuse  counseling.*''  The  clinics  have  turned  up  significant 
numbers  of  previously  undiagnosed  health  problems  like 
scoliosis,  anemia,  and  ear  infections.**  Research  shows  that 
most  of  the  students  who  use  the  clinics  have  little  or  no 
access  to  other  health  care.*'  Half  the  students  at  some  clin- 
ics have  not  seen  a  doctor  in  over  two  years,  and  approxi- 
mately 20  per  cent  could  not  remember  the  last  time  they 
saw  a  physician.'" 

As  critics  of  clinics  claim  that  health  care  is  not  the 
function  of  public  schools,  other  sources  are  exerting  pres- 
sure on  schools  to  fill  the  health-care  vacuum  that  exists 
for  growing  numbers  of  poor  children  as  the  result  of  re- 
cent changes  in  our  society."  Many  educators  and  school 
nurses  now  advocate  expanding  clinic  services  to  elemen- 
tary schools  to  meet  the  basic  health  needs  of  "at  risk" 
children.'^  The  director  of  the  National  Association  of 


Elementary  School  Principals  pointed  out  that  increasing  ^ 
numbers  of  children  are  living  in  "economically  deprived 
environments."'^  Many  members  of  the  medical  profes- 
sion agree  also  that,  though  not  ideal  for  the  school  or  the 
student,  school-based  health  care  is  both  realistic  and  cost- 
efficient  in  a  society  where  school  may  provide  the  only 
stable  environment  for  some  children.'"  They  point  out  that 
the  health  of  poor  children  is  deteriorating  and  that  the  rela- 
tionship of  health  to  academic  performance  is  obvious." 

The  experience  of  a  St.  Paul  clinic  illustrates  another 
very  practical  reason  for  providing  comprehensive  health 
care,  rather  than  simply  family  planning  services.'*  At  first 
the  clinic  provided  only  services  related  to  adolescent  sex- 
uality, and  students  stayed  away  for  fear  of  labeling  them- 
selves sexually  active.  After  the  clinic  added  a  compre- 
hensive range  of  health  services,  thus  eliminating  the  auto- 
matic label,  the  program  was  so  successful  that  it  was  ex- 
panded to  other  schools. 

Almost  all  clinics  require  parental  consent  before  either 
birth  control  devices  or  other  services  may  be  provided.'^ 
Parental  consent  forms  may  be  "blanket"  consents  (that 
is,  parents  give  consent  for  health  services  in  general 
without  separately  specifying  birth  control)  or  specific  con-  A 
sent  to  separate  types  of  health  services.  At  most  clinics,  ^ 
once  parental  consent  is  given  for  a  student  to  use  the  serv- 
ices, all  services  are  confidential.'*  Medical  charts  are  not 
a  part  of  school  records,  and  parents  do  not  have  access 
to  the  information  without  the  student's  permission."  Even 
though  many  states  do  not  require  parental  consent  in  order 
for  adolescents  to  receive  family  planning  services  at  com- 
munity health  agencies,  consent  is  required  at  school-based 
clinics  for  policy  and  funding  reasons  rather  than  legal  con- 
siderations.'"" Most  people  associated  with  established 
school-based  clinics  agree  that  if  the  clinic  is  to  succeed 
and  be  accepted  by  the  community,  parental  consent  is  ab- 
solutely necessary.'"'  Because  of  the  efforts  to  involve  them 
in  planning  school-based  clinics,  parents  have  generally 
supported  the  clinics.'"^ 
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Controversy  will  likely  occur  in  almost  any  commu- 
nity that  is  considering  a  school-based  clinic.  In  Chicago 
an  unusual  legal  challenge  arose.  Several  ministers  and  an 
anti-abortion  group  filed  suit  on  October  15,  1986,"''  al- 
leging that  the  DuSable  clinic— which  offers  contraceptive 
services  at  all-black  DuSable  High  School— violates  the 


Federal  and  state 
authorities  have  indi- 
cated a  willingness, 
indeed  an  insistence, 
that  sex  education 
policies  be  imple- 
mented at  the  local 
level 


equal  protection  clause  of  the  U.S.  Constitution  because 
"it  is  a  racist  effort  to  control  the  black  population.""''' 
Denying  racial  motivation,  clinic  officials  said  that  the  site 
was  chosen  after  two  years  of  public  discussion  because 
DuSable  had  one  of  the  highest  pregnancy  rates  of  any 
Chicago  school  and  that  approximately  one-third  of  the  900 
female  students  had  babies  in  1984.  A  clinic  spokesper- 
son also  noted  that  no  parent  has  complained,  that  paren- 
tal consent  is  required  for  specific  services  (not  just 
"blanket"  consent),  and  that  before  students  receive  birth 
control  services  they  are  counseled  and  "told  it  is  prob- 
ably best"  not  to  be  sexually  active.'*"  The  suit  raised 
another  novel  and  arguably  far-fetched  issue.  The  plain- 
tiffs allege  that  the  school  board  was  irresponsible  in  not 
providing  insurance  to  compensate  students  who  might  be 
injured  by  birth  control  devices  provided  by  the  clinic  or 
might  contract  venereal  disease  as  a  result  of  sexual  ac- 
tivity. However,  no  clinic  has  been  closed  by  litigation  "be- 


cause all  [clinics]  are  opened  with  school  board  and 
parental  approval.""** 

The  DuSable  clinic  officials  did  react  to  charges  that 
students  forge  parental  signatures.  They  now  require  that 
parents  sign  in  the  presence  of  a  school  official.  At  least 
one  North  Carolina  school-based  clinic  is  verifying  parental 
consent  to  services  by  phone,  and  only  those  adolescents 
whose  consent  forms  have  been  confirmed  may  receive 
services.'"'' 

If  school  officials  wish  to  operate  a  school-based  clinic 
and  do  overcome  any  local  controversy,  funding  is  the  more 
difficult  long-term  problem.  One  estimate  of  the  annual 
cost  to  operate  a  full-time  clinic,  even  after  initial  start-up 
and  equipment  costs  are  met,  is  $100,000-$125,000.'08 
Another  estimate  sets  the  annual  cost  per  smdent  at 
SISO-SISO.""  Current  funding  is  short  term  and  derived 
from  numerous  public  and  private  sources.  Private  foun- 
dations, including  the  Robert  Wood  Johnson  Foundation, 
have  been  a  major  source  of  funds.""  Public  support  in- 
cludes funds  from  State  Maternal  and  Child  Health  Block 
grants.  Title  X  of  the  Public  Health  Service  Act,  Medicaid, 
and  the  Early  and  Periodic  Screening  Diagnosis  and  Treat- 
ment Program  (EPSDT).'"  Long-term  funding  probably 
will  not  be  available  until  the  evaluations  of  the  clinics' 
effectiveness  are  complete."^ 

Conclusion 

Even  though— tor  various  reasons— school  officials 
may  be  reluctant  to  assume  further  responsibility  to  deal 
with  the  health  and  social  welfare  of  the  nation's  youth, 
increasing  demands  are  being  made  at  the  federal  and  state 
levels  for  public  school  systems  to  take  a  more  active  role 
in  combating  the  problem  of  adolescent  pregnancy  as  well 
as  other  sex-related  health  problems.  Much  as  responsi- 
ble decision-makers  may  agree  that  the  role  of  the  schools 
is  to  teach  and  that  the  school  should  not  subvert  the  fam- 
ily's role  in  child-rearing  fiinctions,  it  is  unreasonable  and 
possibly  irresponsible  for  those  entrusted  with  directing 
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policy  in  the  education  system  to  ignore  the  fact  that  the 
social  fabric  of  American  society  is  changing  and  that  the 
current  pregnancy  rate  for  American  adolescents  indicates 
a  problem  that  must  be  faced.  The  problems  generated  by 
the  "sexual  revolution"  are  complex,  but  the  goals  of  par- 
ents and  the  education  system  do  not  necessarily  conflict 
when  schools  actively  seek  to  become  a  part  of  the  solu- 
tion to  those  problems.  Federal  and  state  authorities  have 
indicated  a  willingness,  indeed  an  insistence,  that  policies 
be  implemented  at  the  local  level. 

In  accepting  that  responsibility,  local  boards  of  edu- 
cation must  assess  the  individual  community's  needs,  be- 
cause studies  indicate  that  the  "cure"  must  be  tailored  to 
the  problem.  By  examining  its  community's  rates  of  preg- 
nancy, abortion,  and  birth  among  adolescents,  one  local 
board  may  find  that  there  is  no  problem  of  adolescent  preg- 
nancy. Elsewhere,  the  local  board  may  find  that  many  of 
its  students  are  pregnant.  But  the  number  of  pregnancies 
is  not  the  only  relevant  factor  when  the  appropriateness 
of  sex  education  is  being  considered.  Information  on  lo- 
cal and  state  pregnancy  rates  is  easy  to  obtain,  but  infor- 
mation on  how  many  of  the  student  body  are  sexually  active 
is  much  harder  to  obtain.  Adolescents  who  never  appear 
in  pregnancy  statistics  need  to  have  accurate  health  infor- 
mation, including  information  about  sexually  related 
problems. 

The  policy  developed  may,  and  probably  should,  in- 
clude a  variety  of  strategies.  Providing  information  about 
contraceptives  or  even  opening  a  school-based  clinic  that 
refers  students  to  community  services,  writes  prescriptions, 
or  provides  contraceptives  does  not  foreclose  an  empha- 


sis on  abstinence/postponement.  It  is  crucial  to  teach  ab- 
stinence or  postponement,  regardless  of  the  moral  issue, 
because  (a)  adolescents  who  become  sexually  active  later, 
rather  than  earlier,  are  more  likely  to  delay  pregnancy,  and 
(b)  sexual  activity  creates  other  health  risks,  including 
AIDS  and  venereal  disease.  Educating  students  about  the 
socioeconomic  consequences  of  early  pregnancy  both  to 
themselves  and  to  their  children  logically  should  accom- 
pany aggressive  efforts  to  increase  basic  academic  and  work 
skills  so  that  students  will  have  an  opportunity  to  succeed 
in  life— and  therefore  will  have  a  reason  to  avoid  early  preg- 
nancy and  the  welfare  cycle. 

Though  responses  to  the  problem  may  vary,  it  is  the 
local  board  of  education's  duty  to  develop  an  educational 
policy  suited  to  the  needs  of  its  community.  But  the  policy 
developed  should  not  be  simply  a  compromise  generated 
by  a  hesitancy  to  deal  with  a  controversial  issue.  To  many 
observers,  the  possibility  that  the  issue  will  not  be  squarely 
faced  is  the  most  serious  problem  created  by  leaving  hard 
poUcy  choices  to  the  local  level  rather  than  to  a  higher  level. 
In  the  local  community,  vocal  objections  from  a  small 
minority  may  seem  insurmountable  or  may  make  the  ef- 
fort seem  not  worth  the  political  cost.  A  local  board  must 
be  willing  to  assess  the  needs  of  its  students,  involve  par- 
ents, and  make  difficult  educational  choices  that  may  be 
subject  to  criticism.  Then  parents  who  truly  object  to  some 
parts  of  the  program  should  be  able  to  remove  their  chil- 
dren from  those  components.  Education  and  prevention 
of  adolescent  pregnancy  are  essentially  compatible,  because 
those  who  learn  the  skills  offered  in  the  educational  sys- 
tem are  less  at  risk  of  early  pregnancy.  H 


Principles  of  Search  and 
Seizure  in  the  Public  Schools 


by  Ann  Majestic 


A  n  New  Jersey  v.  T.L.O. ,'  a  landmark  decision  handed 
down  in  January  1985,  the  United  States  Supreme  Court 
established  the  constitutional  standard  for  searches  of  in- 
dividual students  by  school  officials.  The  Court  held  that 
the  Fourth  Amendment's  prohibition  against  unreasonable 
searches  and  seizures  applies  to  searches  of  public  school 
students  by  school  officials.  In  agreeing  with  the  majority 
of  lower  court  opinion,  it  held  that  whether  a  school  offi- 
cial may  search  a  student  depends  on  "the  reasonableness, 
under  all  the  circumstances,  of  the  search."-  Finding  that 
the  school  setting  requires  some  easing  of  the  restrictions 
commonly  applied  to  police  searches,  the  Court  also  held 
school  authorities  need  not  have  either  a  warrant  or  prob- 
able cause  in  order  to  search  a  student.  Ordinarily  a  govern- 
ment search  must  be  based  on  "probable  cause,"  defined 
by  the  Supreme  Court  as  facts  that  would  "warrant  a  man 
of  reasonable  caution  in  the  belief  that  the  search  will  turn 
up  incriminating  evidence."' 

In  T.L.O.  the  Court  outlined  a  two-pronged  test,  com- 
monly referred  to  as  the  "reasonable  suspicion"  require- 
ment. Under  the  first  part  of  this  test,  a  student  may  be 
searched  by  a  school  official  "when  there  are  reasonable 
grounds  for  suspecting  that  the  search  will  turn  up  evi- 
dence that  the  student  has  violated  or  is  violating  either 


the  law  or  the  rules  of  the  school."*  In  addition,  the  reason- 
ableness test  requires  that  the  "search  as  actually  conducted 
[be]  reasonably  related  in  scope  to  the  circumstances  which 
justify  the  interference  in  the  first  place."'  For  the  scope 
of  the  search  to  be  permissible,  the  search  must  be 
"reasonably  related  to  the  objectives  of  the  search  and  not 
excessively  intrusive  in  light  of  the  age  and  sex  of  the  sha- 
dent  and  the  nature  of  the  infraction."* 

The  Supreme  Court  emphasized  that  searches  based 
on  reasonable  suspicion  that  are  reasonable  in  scope  may 
be  conducted  to  detect  even  minor  infractions  of  school 
rules.  The  majority  opinion  expressly  rejected  Justice 
Stevens's  suggestion  in  his  dissenting  opinion  that  certain 
school  rules  are  "too  trivial"  to  justify  a  search.^ 

In  its  T.L.O.  decision,  the  Supreme  Court  left  unan- 
swered four  legal  issues  that  often  arise  in  school  search 
cases:  (1)  whether  the  reasonable  suspicion  standard  ap- 
plies to  searches  of  lockers,  desks,  or  other  school  property; 
(2)  whether  suspicion  of  a  particular  student  is  necessary 
before  school  officials  may  conduct  a  search;  (3)  whether 
evidence  illegally  seized  in  schools  is  admissible  in  court 
or  in  school  disciplinary  proceedings;  and  (4)  what  stan- 
dard applies  to  school  searches  initiated  by  the  police. 
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The  Reasonable 
Suspicion  Standard 

The  reasonable  suspicion  standard  outlined  by  the 
Supreme  Court  in  T.L.O.  offers  a  broad  outline  forjudg- 
ing the  legality  of  school  searches.  But  the  test  relies  heavily 
on  an  analysis  of  the  facts  of  each  case  rather  than  on  a 
clear  formula  that  can  be  easily  applied.  Fortunately,  the 
Court  did  not  write  on  a  clean  slate  in  deciding  T.L.O.  A 
number  of  lower  federal  and  state  courts  have  enumerated 
several  factors  that  are  relevant  in  determining  whether  a 
school  search  was  based  on  reasonable  suspicion.  These 
include  (1)  consideration  of  the  child's  age,  history,  and 
record  in  school;  (2)  the  prevalence  and  seriousness  of  the 
problem  in  the  school  to  which  the  search  was  directed; 
(3)  the  degree  to  which  there  is  a  compelling  need  to  make 
a  search  without  delay  and  further  investigation;  (4)  the 
probative  value  and  reliability  of  the  information  used  as 
the  justification  for  the  search;  (5)  the  particular  school 
official's  experience  with  the  student;  and  (6)  the  experience 
of  the  school  official  involved  with  the  type  of  problem 
to  which  the  search  was  directed.* 

Informants 

Most  school  searches  are  undertaken  by  a  principal 
or  assistant  principal  on  the  basis  of  a  tip  from  a  student 
or  other  informant.  The  Supreme  Court  has  stated  that  the 
standard  forjudging  police  searches  that  are  based  on  in- 
formant tips  is  the  "totality  of  circumstances,"  in  which 
the  truthfulness,  reliability,  and  basis  of  the  informant's 
knowledge  are  weighed  to  decide  "the  common  sense,  prac- 
tical question  whether  there  is  'probable  cause'  to  believe 
that  contraband  or  evidence  is  located  in  a  particular  case."' 
Because  the  reasonable  suspicion  standard  is  less  exact- 
ing than  the  probable  cause  requirement  applied  to  police 
searches,  school  officials  have  even  more  leeway  in  un- 
dertaking searches  based  on  informant  tips.  Lower  court 
decisions  in  this  area  suggest  that  a  minimal  showing  of 
reliability  will  satisfy  Fourth  Amendment  standards. 

Two  cases  decided  after  T.L.O.  illustrate  the  courts' 
standard  analysis  of  informant-based  school  searches.  In 
a  case  from  the  State  of  Washington,'"  a  student's  locker 


was  searched  after  a  fellow  student  told  school  officials  ^ 
that  the  first  student  was  selling  drugs  out  of  a  blue  metal  I 
box  located  in  his  locker.  When  they  opened  the  locker, 
the  searchers  found  hallucinogenic  mushrooms  inside  the 
box.  The  evidence  was  turned  over  to  the  police,  and  the 
student  was  successfully  prosecuted  for  possession  and  in- 
tent to  deliver  a  controlled  substance. 

The  appellate  court  upheld  the  search.  It  found  that 
the  informant  had  a  locker  in  the  same  locker  bay  as  the 
defendant  and  therefore  had  the  opportunity  to  acquire  the 
information  he  divulged.  The  court  also  noted  that  sever- 
al teachers  had  reported  prior  occasions  when  the  defen- 
dant appeared  to  be  under  the  influence  of  drugs  or  alcohol 
and  that  the  student  was  known  to  frequent  a  place  across 
from  the  school  that  was  believed  to  be  the  site  of  student 
drug  trafficking.  The  court  held  that  these  facts  provided 
a  reasonable  basis  for  conducting  the  search. 

In  1985  the  West  Virginia  Supreme  Court  upheld  a 
school  search  in  a  case  not  so  clear  cut."  In  this  case  an 
assistant  principal  smelled  alcohol  on  the  breath  of  a  stu- 
dent who,  when  questioned,  admitted  that  he  had  consumed 
a  beer  at  the  defendant's  house  just  before  he  came  to 
school.  On  the  basis  of  this  information  the  assistant  prin-  d 
cipal,  suspecting  that  the  defendant  might  have  brought  \ 
some  type  of  alcohol  to  school,  searched  the  defendant's 
locker.  The  school  officials  found  no  alcohol  but  did  find 
marijuana  and  drug  paraphernalia  in  the  defendant's  jack- 
et. The  West  Virginia  Supreme  Court  upheld  this  search, 
stating  that  although  the  admission  of  the  fellow  student 
would  not  have  provided  probable  cause,  the  information 
satisfied  the  reasonable  suspicion  standard  for  a  school 
search. 

Even  anonymous  tips  are  not  automatically  considered 
unreliable.  In  a  recent  Dlinois  case,'^  a  high  school  adminis- 
trator received  an  anonymous  telephone  tip  from  a  person 
who  claimed  to  be  a  parent.  The  caller  said  that  she  found 
her  daughter  with  marijuana  cigarettes  purchased  from 
another  student,  that  this  student  kept  the  marijuana  in  a 
Marlboro  box  in  his  locker,  and  that  the  box  was  in  his 
locker  that  day.  The  administrator  searched  the  locker  and 
found  the  box  with  marijuana  inside. 

Later  that  day  another  call  came  from  a  woman  who 
sounded  like  the  first  caller.  She  reported  that  she  found 
her  daughter  with  marijuana  that  had  been  purchased  from 
the  original  suspect  and  another  student.  She  said  the  lat- 
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ter  student  kept  drug  paraphernalia  in  his  coat  lining  and 
that  it  might  be  on  him  that  day. 

When  confronted,  the  second  suspect  emptied  his 
pockets  of  a  pipe  that  contained  marijuana  residue.  The 
student  was  expelled  from  school,  but  no  criminal  action 
was  taken  against  him.  The  student  later  sued  the  school 
system  for  damages,  arguing  that  the  search  was  illegal  and 
the  fruits  of  the  search  were  improperly  admitted  in  his 
disciplinary  hearing. 

In  a  thorough  discussion,  the  federal  trial  court  held 
that  the  anonymous  tip  was  adequate  to  satisfy  even  the 
probable  cause  standard .  The  court  listed  the  following  fac- 
tors that  supported  reliance  on  the  tip.  (1)  A  tip  that  a  stu- 
dent possessed  drug  paraphernalia  was  "not  inherently 
implausible"  in  light  of  a  significant  drug  problem  at  the 
school.  (2)  The  tip  was  "presumptively  more  credible" 
from  a  member  of  the  public  than  from  the  typical  police 
informer  who  comes  from  a  criminal  environment.  (3)  The 
successful  search  earlier  that  day  lent  substantial  evidence 
that  the  tip  was  accurate.  And  (4)  the  tip  was  a  detailed 
rather  than  blanket  accusation,  describing  the  defendant 
as  a  drug  dealer  and  indicating  where  he  would  have  the 
drug  paraphernalia."' 

In  1968  the  Illinois  Supreme  Court  upheld  a  police 
search,  based  on  an  anonymous  phone  call,  of  a  student 
suspected  of  carrying  a  gun  on  campus.'"  Apparently 
swayed  by  the  emergency  situation,  the  court  dispensed 
with  the  probable  cause  requirement  generally  applied  to 
law  enforcement  searches.  It  held  that  the  search  was  valid 
because  there  was  "a  complete  absence  of  any  possible  ele- 
ment of  gain"  to  motivate  the  informant  to  give  false  in- 
formation." Also,  the  court  held  that  the  police  were  not 
required  to  delay  their  search  in  order  to  determine  whether 
the  informant  was  in  fact  anonymous  or  whether  the  school 
official  was  withholding  the  tipster's  identity  in  order  to 
avoid  exacerbating  an  already  tense  situation  involving  rival 
student  factions.'* 

In  contrast,  the  New  Jersey  Supreme  Court  overturned 
the  conviction  of  a  student  charged  with  drug  possession, 
finding  in  part  that  there  was  no  reasonable  suspicion  to 
support  a  locker  search  conducted  on  the  basis  of  a  tele- 
phone call  "from  a  person  claiming  to  be  the  father  of  the 
student"  and  a  "rumor"  that  the  student  had  sold  drugs 
in  school  a  year  before.'^  Characterizing  the  phone  call  as 


an  anonymous  tip,  the  court  held  that  there  was  neither 
a  reliable  informant  nor  independent  corroboration  to  sup- 
port the  search." 

School  Officials'  Prior 
Experience  with  the  Problem 

The  experience  of  school  officials  in  detecting  cer- 
tain violations  of  rules  of  conduct  or  in  recognizing  suspi- 
cious behavior  has  at  times  been  sufficient  to  establish 
reasonable  suspicion.  For  example,  a  court  upheld  a  search 
based  on  a  school  official's  testimony  that  he  smelled 
marijuana  in  the  air  surrounding  certain  students,  whom 
he  then  searched."  Three  years  later  the  same  court  found 
a  search  to  be  reasonable  that  was  based  on  a  school  ad- 
ministrator's observation  that  a  student  appeared  to  be  in- 
toxicated.^" In  this  case  the  dean  of  students  overheard  a 
student  trying  to  buy  marijuana  from  the  defendant.  The 
dean  took  the  defendant  into  his  office  for  questioning  and 
searched  him  when  he  noticed  the  boy's  unsteady  walk, 
bloodshot  eyes,  and  impaired  speech.  The  court  found  that 
the  search  was  justified  under  these  circumstances. 

While  courts  frequently  defer  to  teachers'  judgment 
and  experience  in  finding  reasonable  suspicion  to  justify 
a  search,  school  officials  cannot  act  on  a  "hunch"  and  ex- 
pect to  have  their  search  upheld. 

In  a  recent  Michigan  court  decision  overturning  a 
school  search,  a  high  school  girl  was  seen  hiding  behind 
a  parked  car  in  the  school  parking  lot  during  class  time.^' 
When  confronted  by  the  school  security  guard,  the  girl 
gave  a  false  name.  She  was  taken  to  the  assistant  principal's 
office  and  required  to  empty  her  purse,  which  contained 
stolen  "readmittance  slips."  The  girl  was  then  told  to  empty 
her  pockets.  Next,  a  female  assistant  principal  searched 
her  for  drugs.  This  administrator,  with  the  school  secre- 
tary observing,  required  the  girl  to  undress  down  to  her 
underwear.  Without  touching  her,  the  woman  examined  the 
girl  but  found  no  drugs. 

On  these  facts  the  federal  court  found  the  search  was 
invalid  because  there  was  no  evidence  to  suggest  that  the 
student  possessed  drugs.  In  the  court's  words,  her  behavior 
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17.  State  V.  Engerud.  94  N.J.  331.  348.  463  A. 2d  934,  943  (1983). 


18.  In  order  for  law  enforcement  officers  to  conduct  a  search  based  on  an 
informant's  tip,  a  reliable  informant  and  independent  corraboration  are  usually 
required. 

19.  Nelson  v.  State.  319  So.2d  154  (Fla.  Dist.  Ct.  App.  1975). 

20.  State  v.  F.W.E..  360  So.2d  148  (Fla.  Dist.  Ct.  App.  1978) 

21.  Cales  v.  Howell  Pub.  Schools.  635  F  Supp.  454  (E.D.  Mich.  1985). 
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"could  have  indicated  she  was  truant,  or  that  she  was  steal- 
ing hubcaps,  or  that  she  had  left  class  to  meet  a  boy- 
friend."22  It  is  not  enough  to  suspect  a  student  of  violating 
some  rule:  '[T]he  burden  is  on  the  administrator  to  estab- 
lish that  the  student's  conduct  is  such  that  it  creates  a 
reasonable  suspicion  that  a  specific  rule  or  law  has  been 
violated  and  that  a  search  could  reasonably  be  expected 
to  produce  evidence  of  that  violation."^^ 

After  T.L.O.  was  decided,  a  California  court  overturned 
a  search  of  a  student's  calculator  case  that  was  made  in 
response  to  the  student's  "furtive  gestures"  when  he  was 
found  out  of  class.-'*  An  assistant  principal  stopped  the  stu- 
dent while  he  and  two  friends  were  walking  across  cam- 
pus between  classes.  As  the  administrator  questioned  the 
students  about  their  tardiness,  he  noticed  the  defendant 
place  his  calculator  "in  a  palmlike  gesture  to  his  side  and 
then  behind  his  back.""  When  the  assistant  principal  at- 
tempted to  look  at  the  case,  the  student  announced  that 
he  could  not  be  searched  without  a  warrant.  After  con- 
tinued resistance  by  the  student,  the  assistant  principal  fi- 
nally took  the  case  from  him  and  found  marijuana  and 
rolling  papers  inside. 

The  Supreme  Court  of  California  found  this  search 
to  be  unconstitutional  because  the  assistant  principal  had 
"no  facts  to  support  a  reasonable  suspicion  that  [the  stu- 
dent] was  engaged  in  a  proscribed  activity  justifying  a 
search ."2*  Where  the  administrator  had  no  prior  knowledge 
or  information  concerning  the  student's  use  or  possession 
of  contraband,  his  "furtive  gestures"  alone  did  not  pro- 
vide sufficient  cause  for  a  search. 

A  Florida  appeals  court  reached  a  similar  result  in  a 
case  predating  T.L.O?''  A  teacher  saw  two  students  going 
into  an  area  generally  known  to  be  off  limits.  The  teacher 
testified  that  the  students  acted  "suspicious,"  seemed  to 
be  involved  in  an  exchange,  and  were  startled  when  he  ap- 
proached them.  One  student  was  holding  an  unlit  cigarette 
in  violation  of  school  rules.  On  the  basis  of  these  obser- 
vations by  the  teacher,  the  students  were  subjected  to  a  pat- 
down  search  and  their  pockets  were  searched.  A  marijuana 
cigarette  was  found  in  one  student's  wallet.  The  court  held 
that  these  circumstances  did  not  provide  reasonable  sus- 
picion to  justify  a  search.-* 


The  Student's  History  and 
Record  in  School 

Although  suspicious  but  equivocal  actions  by  students, 
standing  alone,  generally  will  not  provide  sufficient  grounds 
for  conducting  a  search,  infonnation  concerning  a  student's         j 
prior  record  of  misbehavior  added  to  these  actions  may 
establish  reasonable  suspicion.  I 

For  example,  the  Wisconsin  Court  of  Appeals  upheld 
a  search  of  a  student's  clothing  when  the  student,  who  was 
known  to  have  carried  razor  blades  and  a  knife  to  school 
on  occasion,  behaved  suspiciously  in  the  presence  of  his 
teacher.^'  When  the  teacher  entered  the  classroom  where 
the  student  was  standing  with  two  or  three  others,  the  stu- 
dent was  unusually  quiet  and  the  others  were  "eyeing"  him. 
When  the  teacher  approached,  the  student  turned,  tried 
to  walk  away,  and  made  several  clutching  motions  over  his 
shirt  pocket.  In  this  case  the  court  held  that  the  student's 
previous  behavior  and  the  teacher's  experience  with  him 
were  factors  that  established  the  reasonableness  of  the 
search. 

In  contrast,  a  student's  prior  history  of  theft  was  not 
enough  to  justify  a  strip  search  when  she  was  found  in  a  a 
classroom  during  a  fire  drill,  crouched  behind  a  door,  with  L 
another  student's  purse  and  several  school  posters  beside 
her  that  she  admitted  taking.^°  In  this  case  the  federal  court 
of  appeals  found  that  there  was  no  reasonable  suspicion 
to  justify  this  search  because  it  was  undertaken  before 
school  officials  determined  whether  anything  was  miss- 
ing from  the  purse. 

Searches  of  Property 
on  School  Premises 

The  Supreme  Court  has  held  that  the  Fourth  Amend- 
ment protects  a  person  when  he  has  a  reasonable  expecta- 
tion of  privacy  in  a  particular  place.  In  T.L.O.  the  Court 
expressly  left  open  the  question  of  whether  students  have 
a  legitimate  expectation  of  privacy  in  school  storage  spaces 
like  lockers  and  desks.^'  The  T.L.O.  opinion  also  did  not 
consider  whether  student  cars  on  campus  may  be  inspected. 


22.  Id.  at  457. 

23.  Id. 

24. /nreWUliamG..40Cal.3d550.  221  Cal.  Rptr.  118.  709P.2d  1287(1985). 

25.  221  Cal.  Rptr.  at  120. 

26.  Id.  at  128. 

27  T.A.  O'B.  V.  State.  459  So.2d  1106  (Fla.  App.  1984). 

28.  See  also  Bilbrey  v.  Brown,  738  F.2d  1462  (9th  Cir.  1984);  A.B.  v.  State, 


440  So.2d  500  (Fla.  App.  1983).  Compare  State  v.  Young,  234  Ga.  483,  216 
S.E.2d  586.  cert,  denied,  423  U.S.  1039  (1975);  State  v.  Baccino,  782  A.2d  869 
(Del.  Super.   1971). 

29.  L.L.  V.  Ciiruit  Court  of  Washington  County.  90  Wis.2d  585.  280  N.W.2d 
343  (1979). 

30.  M.M    V.  Anker.  607  F2d  588  (2d  Cir.  1979). 

31.  469  U.S.  at  337 
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Search  of  Student  Lockers 

As  a  rule,  schools  retain  ultimate  ownership  of  stu- 
dent lockers.  Student  handbooks  typically  inform  students 
of  this  retained  ownership  and  describe  the  student's  right 
to  use  the  locker  for  authorized  purposes  only.  Given  the 
nature  and  location  of  school  lockers,  courts  have  gener- 
ally held  that  students  have  no  valid  expectation  of  priva- 
cy in  their  lockers  and,  consequently,  no  right  to  Fourth 
Amendment  protection  when  the  locker  is  searched .^- 
Despite  well-established  case  law  that  supports  the  school's 
authority  to  search  lockers  without  student  consent,  recent 
cases  are  suggesting  that,  absent  a  school  system  policy 
that  explicitly  removes  any  student  expectation  of  privacy 
in  their  lockers,  even  these  searches  must  be  based  on 
reasonable  suspicion. 

In  State  v.  EngemdP  a  companion  case  to  T.L.O. ,  the 
school  authorities  searched  a  student's  locker,  acting  on 
an  anonymous  tip  that  the  locker  contained  drugs  and  on 
a  year-old  rumor  that  the  suspected  student  sold  drugs  at 
school.  The  search  disclosed  two  plastic  bags  of  metham- 
phetamine  and  a  package  of  marijuana  rolling  papers. 

On  appeal  to  the  New  Jersey  Supreme  Court,  the  stu- 
dent argued  that  the  evidence  of  drug  possession  should 
be  suppressed  on  the  grounds  that  the  search  was  in  vio- 
lation of  the  Fourth  Amendment.  The  court  agreed,  find- 
ing there  was  neither  a  reliable  informer  nor  sufficient 
corroboration  to  support  the  search  and  that  the  student 
retained  an  expectation  of  privacy  in  the  contents  of  his 
locker  in  the  absence  of  a  school  policy  of  regularly  in- 
specting student  lockers.'* 

Search  of  Student  Automobiles 

In  1983  a  Florida  court  held  that  the  Fourth  Amend- 
ment does  not  prohibit  school  officials  from  patrolling  stu- 
dent parking  lots  or  inspecting  the  outside  of  student 
cars'5_an  opinion  consistent  with  the  dominant  judicial 
view.  In  this  case,  during  a  routine  patrol,  a  teacher's  aide 


32.  State  v.  Joseph  T,  336  S.E.2d  728  (W.Va.  1985);  Zamora  v.  Pomeroy. 
639  F.2d  662  (lOth  Cir.  1981):  State  v.  Stein.  203  Kan.  638.  456  P.2d  1  (1969). 
cen.  denied.  392  U.S.  947  (1970);  People  v.  Overton,  20  N.Y.2d  360.  283  N.Y.S.2d 
22.  229  N.E.2d  596  (1967).  mealed  and  remanded,  393  U.S.  85  (1968).  origi- 
nal judgment  afTd .  24  N.Y.2d  532.  301  N.Y.S.2d  479,  249  N.E.2d  366  (1969). 

33.  94  N.J.  331.  463  A. 2d  934  (1983). 

34.  See  also  In  re  William  G.,  40  Cal.3d  550.  221  Cal.  Rptr.  118,  709  P.2d 
1287  (1985)  (in  dicta,  coun  disapproves  "indiscriminate  searches"  of  lockers). 

35.  Slate  v.  D.T.W.,  425  So.2d  1383  (Fla.  App.  1983). 


discovered  drug  paraphernalia  on  the  seat  of  a  student's 
car.  The  car  was  opened  and  drugs  were  found.  The  court 
held  that  reasonable  suspicion,  while  not  required  to  justify 
the  general  surveillance,  was  necessary  in  order  to  search 
the  car's  interior.  It  went  on  to  find  that  the  discovery  of 
the  drug  paraphernalia  in  plain  view  through  the  car  vin- 
dow  supplied  the  necessary  suspicion  to  justify  the  seaxh 
of  the  inside  of  the  car 

Individualized  Suspicion/ 
Mass  Searches 

The  presence  of  drugs  and  the  prevalence  of  theft  in 
the  public  schools  are  problems  faced  daily  by  school  offi- 
cials across  the  country.  For  this  reason  it  is  not  unusual 
to  hear  of  cases  in  which  an  entire  class  of  students  is  asked 
to  empty  their  pockets,  purses,  and  book  bags  in  the 
school's  effort  to  discover  lost  property  or  contraband.  Is 
such  a  search  of  an  entire  class  constitutional,  or  must 
school  officials  have  individualized  suspicion  of  each  stu- 
dent who  is  searched? 

In  T.L.O.  the  Supreme  Court  specifically  noted  that 
it  was  not  deciding  whether  individualized  suspicion  is  an 
essential  element  of  the  reasonableness  standard  for  school 
searches.  It  indicated  that  individualized  suspicion  is  not 
an  "irreducible  requirement"  of  the  Fourth  Amendment 
and  that  exceptions  have  to  be  made  when  "the  privacy 
interests  implicated  by  a  search  are  minimal  and  where 
"other  safeguards"  are  available  to  'assure  that  the  individu- 
al's reasonable  expectation  of  privacy  is  not  subject  to  the 
discretion  of  the  official  in  the  field.'  "'* 

In  a  case  decided  days  before  T.L.O. ,  the  Washington 
State  Supreme  Court  invalidated  a  mass  search  of  students 
who  were  on  an  overnight  school  band  trip.'^  Because  two 
students  had  been  caught  with  liquor  in  their  hotel  rooms 
on  a  previous  trip,  students  were  now  required  to  submit 
to  a  predeparture  search  of  their  luggage.  The  student- 
plaintiff  and  his  parents  objected  to  the  search.  The  stu- 
dent arrived  for  a  band  trip  with  a  locked  suitcase  and  a 
note  from  his  mother  stating  that  she  had  searched  the  bag 
and  found  nothing  illegal.  Nonetheless,  the  student  was 
not  allowed  to  go  on  the  trip  because  of  his  refusal  to  sub- 
mit to  a  search. 


36  469  U.S.  at  342.  n.8. 

37.  Kuehn  v.  Renton  School  Disl.  No.  403.  103  Wash.  2d  594.  694  R2d 
1078  (1985).  See  also  In  re  William  G..  40  Cal.  3d  550.  221  Cal.  Rptr.  118.  709 
P.2d  1287  (1985)  (decided  after  T.L.O.:  holds  generally  that  "[s]earches  of  stu- 
dents by  public  school  officials  must  be  based  on  a  reasonable  suspicion  that 
the  student  or  students  have  engaged,  or  are  engaging,  in  a  proscribed  activity"). 
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Applying  a  "reasonable  belief  standard,  the  court 
held  that  the  schoors  search  violated  the  Fourth  Amend- 
ment because  it  was  not  supported  by  individualized  sus- 
picion. It  also  stated  that  the  fact  that  the  trip  was  voluntary 
and  the  search  was  conducted  by  parent  members  of  the 
band's  booster  group  did  not  make  the  search  constitutional, 
since  the  event  was  school-sponsored  and  the  parents'  par- 
ticipation was  school-sanctioned. 

Another  mass-search  case  decided  by  a  New  York  fed- 
eral district  court  in  1977  involved  the  disappearance  of 
$3  in  a  fifth-grade  classroom  from  which  students  had 
previously  lost  money,  lunches,  and  other  items.^*  In  an 
effort  to  find  the  money,  teachers  first  inspected  the  chil- 
dren's coats  and  then  instructed  the  students  to  empty  their 
pockets  and  remove  their  socks.  When  the  money  still  had 
not  been  found,  each  child  was  taken  to  a  restroom  and 
strip-searched  by  a  teacher.  On  the  basis  of  these  facts, 
the  court  held  that  the  search  was  invalid  because  the 
teachers  did  not  narrow  their  examination  to  specific  sus- 
pected children. 

While  the  court  in  this  case  had  no  trouble  invalidat- 
ing the  general  search  of  fifth  graders  for  lost  money,  it 
suggested  that  it  might  have  reached  a  different  result  if 
the  search  had  been  aimed  at  discovering  concealed  drugs. 
The  court  indicated  that  the  presence  of  drugs  introduced 
a  much  greater  risk  and  implied  that  the  school  officials 
might,  under  such  circumstances,  be  warranted  in  conduct- 
ing a  general  search. 


Strip  Searches 


In  addition  to  the  cases  involving  mass  searches,  "strip 
search"  cases  have  received  much  recent  attention.  These 
cases  ask  whether  some  types  of  school  searches  can  be 
justified  even  when  based  on  reasonable  suspicion. 

Although  the  Supreme  Court's  majority  opinion  in 
T.L.O.  did  not  address  specifically  the  propriety  of  strip 
searches,  the  second  prong  of  the  Court's  reasonableness 
test  provides  some  guidance  on  the  permissibility  of  such 
searches.  The  Court  stated  that  the  scope  of  the  search  must 
be  "reasonably  related  to  the  objectives  of  the  search  and 
not  excessively  intrusive  in  light  of  the  age  and  sex  of  the 
student  and  the  nature  of  the  infraction."^'  In  his  dissent- 
ing opinion  in  T.L.O. ,  Justice  Stevens  interpreted  this  lan- 
guage  as    "obviously   designed   to   prohibit   physically 


intrusive  searches  of  students  by  persons  of  the  opposite  ^ 
sex  for  relatively  minor  offenses."*"  Thus  the  Court's  ap- 
parent view  is  that  strip  searches  should  be  reserved  for 
serious  offenses  in  which  it  is  reasonably  likely  that  con- 
traband has  been  concealed  on  the  student's  body.  If  this 
interpretation  is  widely  adopted,  it  is  likely  that  strip 
searches  of  elementary  students  will  rarely  be  upheld,  given 
the  nature  of  the  infractions  they  are  likely  to  commit  and 
the  relative  infrequency  with  which  these  children  have  dan- 
gerous contraband. 

Lower  courts  have  condemned  strip  searches  by  school 
officials  when  not  based  on  reasonable  suspicion.  In  one 
case  a  federal  appeals  court  in  Indiana  allowed  a  recovery 
of  money  damages  when  a  student  was  strip-searched 
without  reasonable  suspicion.*'  This  decision  can  be  read 
only  as  categorically  invalidating  strip  searches  of  school 
children.  Leaving  little  room  for  doubt,  the  court  declared: 

It  does  not  require  a  constitutional  scholar  to  conclude  that 
a  nude  search  of  a  thirteen-year-old  child  is  an  invasion  of 
constitutional  rights  of  some  magnitude.  More  than  that: 
It  is  a  violation  of  any  known  principle  of  human  decency. 
Apart  from  any  constitutional  readings  and  rulings,  sim- 
ple common  sense  would  indicate  that  the  conduct  of  the       ^ 
school  officials  in  permitting  such  a  nude  search  was  not      C 
only  unlawful  but  outrageous  under  "settled  indisputable       ^ 
principles  of  law".  .  .  .  Wood  v.  Strickland  accords  immu- 
nity to  school  officials  who  act  in  good  faith  and  within 
the  bounds  of  reason.  We  suggest  as  strongly  as  possible 
that  the  conduct  herein  described  exceeded  the  "bounds 
of  reason"  by  two  and  a  half  country  miles.*^  i 

Earlier  a  federal  court  of  appeals  affirmed  a  lower  ! 
court  decision  that  allowed  a  student  to  collect  damages 
for  the  humiliation  she  suffered  in  a  strip  search.*'  Under 
the  circumstances  presented,  the  court  found  that  the  school 
lacked  reasonable  suspicion  to  conduct  the  search.  This  j 
case  demonstrates  the  more  restrictive  approach  courts  ap- 
ply to  the  reasonable  suspicion  test  in  strip-search  cases. 
The  student,  who  had  a  history  of  thefts  at  school,  was 
found  during  a  fire  drill  crouched  behind  a  door  with  the 
purse  of  another  student  and  several  posters  belonging  to 
the  school.  The  court  rejected  the  school  administrators' 
claim  that  the  strip  search  was  necessary  to  determine 


38.  Bellnier  v.  Lund,  438  F.  Supp.  47  (N.D.N.Y.  1977). 
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whether  the  student  had  taken  anything  else,  when  noth- 
ing else  had  been  reported  missing. 

Having  reached  its  decision,  the  court  went  on  to  com- 
ment on  the  general  propriety  of  strip  searches.  While  not 
as  damning  as  the  Indiana  court  quoted  above,  it  by  no 
means  approved.  The  federal  court  proposed  that  a  uni- 
form standard  of  reasonableness  for  school  searches  may 
not  be  appropriate;  rather,  as  the  intrusiveness  of  the  search 
increases,  the  standard  should  approach  the  stricter  prob- 
able cause  requirement.  Thus,  while  this  court  would  not 
completely  ban  strip  searches  in  schools,  it  would  severe- 
ly limit  them. 

This  sliding-scale  approach  to  the  quantum  of  suspi- 
cion required  for  a  strip  search  was  advocated  in  a  1984 
decision  of  another  federal  appeals  court.**  In  this  case  two 
middle  school  students  were  strip-searched  on  the  basis 
of  a  report  by  a  school  bus  driver  that  several  days  earlier 
she  had  seen  one  of  the  students  carrying  a  paper  bag  con- 
cealed under  his  jacket,  that  she  had  seen  the  two  sUidents 
exchange  something  on  the  playground  the  morning  of  the 
search,  that  the  older  brother  of  one  of  the  students  previ- 
ously had  offered  marijuana  to  another  bus  driver,  and  that 
there  was  a  serious  drug  problem  at  the  local  high  school 
that  school  officials  were  concerned  would  spread  to  the 
elementary  school.  The  court  found  that  this  evidence  did 
not  justify  an  intrusive  body  search. 

Courts  have  approved  strip  searches  for  drugs  when 
reasonable  suspicion  exists.  In  a  1974  case  from  New 
York,'"  school  officials  searched  a  student  suspected  of  drug 
possession  and  found  glassine  envelopes  containing  heroin 
in  his  wallet.  They  strip-searched  him  for  additional  drugs. 
After  deciding  that  the  search  was  invalid  from  the  start 
for  lack  of  reasonable  suspicion,  the  court  commented  on 
strip  searches  in  general.  In  its  view,  if  the  grounds  for 
the  search  had  been  adequate  and  drugs  had  been  found 
in  a  preliminary  search,  a  strip  search  would  have  been 
permissible  to  ensure  that  the  student  was  not  hiding  other 
drugs."* 

In  another  case  decided  before  T.L.O. ,  still  another 
federal  appeals  court  approved  a  search  in  which  a  high 
school  student  suspected  of  possessing  drugs  had  to  re- 
move only  his  jacket,  boots,  and  shirt.'*^  When  the  student 


was  asked  to  remove  his  pants  and  refused,  the  school 
search  was  ended  and  the  police  were  called.  The  court 
approved  the  search,  finding  that  the  school  officials  had 
reasonable  suspicion.  It  did  not  say  whether  a  more  intru- 
sive search,  including  removal  of  the  student's  trousers, 
would  have  been  justified.  The  court  added  in  passing, 
however,  that  body-cavity  searches  exceed  the  outer  limits 
of  reasonableness  for  school  searches,  even  when  the  search 
is  conducted  to  detect  possession  of  "contraband  in  viola- 
tion of  school  rules.'""* 

Finally,  in  the  first  strip-search  case  reported  since  the 
Supreme  Court's  T.L.O.  decision,  a  federal  court  in  Michi- 
gan held  that  a  search  was  "reasonable  in  scope"  when 
an  assistant  principal  searching  for  drugs  required  a  15-year- 
old  to  remove  her  jeans  and  bend  over  to  reveal  the  con- 
tents of  her  brassiere  while  in  the  presence  of  two  female 
school  officials."' 

Urinalysis 

As  drugs,  weapons,  and  other  contraband  become 
more  prevalent  on  school  grounds  and  school  systems  take 
more  drastic  measures  to  combat  these  serious  problems, 
the  need  for  individualized  suspicion  will  become  an  even 
more  important  issue  in  school  searches.  For  example,  in 
December  1985  the  Detroit  Board  of  Education  voted  to 
purchase  45  airport-style  metal  detectors  for  use  in  most 
of  the  city's  high  schools  to  combat  a  rising  tide  of  seri- 
ous assaults  and  murder  in  the  schools.  A  federal  judge 
temporarily  enjoined  the  Detroit  school  system  from  us- 
ing metal  detectors  or  random  pat-down  searches,  but  later 
he  upheld  a  new  student  code  of  conduct  that  provided  for 
changes  in  the  search  techniques  employed  and  gave  the 
students  notice  that  metal  detectors  would  be  used.'" 

Another  increasingly  common  drug-detection  search 
technique  is  urinalysis.  Recently  a  New  Jersey  court  held 
mass  urinalysis  testing  of  students  to  be  unconstitution- 
al.''  The  school  system  had  tried  to  require  all  students 
to  undergo  this  as  part  of  a  standard  preadmission  health 
examination.  Despite  the  school  system's  assertions  that 
the  test  was  for  health  purposes  and  the  results  would  not 
be  used  for  any  criminal  prosecutions,  the  court  enjoined 
the  practice  because  of  the  lack  of  individualized  suspicion. 
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An  Arkansas  federal  court  also  invalidated  the  use  of 
urinalysis  even  where  school  officials  had  reasonable  cause 
to  believe  that  the  particular  students  tested  had  recently 
used  drugs."  The  court  found  that  the  urinalysis  test  used 
could  not  distinguish  when,  within  a  three-week  period, 
a  person  had  used  marijuana.  For  this  reason  the  court  con- 
cluded that  the  tests  could  not  prove  whether  a  student  was 
under  the  influence  of  drugs  while  at  school.  Despite  the 
individualized  suspicion,  the  court  held  that  the  urinaly- 
sis tests  could  not  provide  an  adequate  basis  for  disciplin- 
ing students.  It  also  implied  that  probable  cause  would  be 
required  to  justify  urinalysis  testing  to  prove  drug  use  be- 
cause of  the  physical  intrusiveness  of  that  procedure. 

In  1986,  a  federal  court  in  the  District  of  Columbia 
struck  down  a  urinalysis  program  involving  all  transpor- 
tation department  employees  of  the  District's  public  school 
system.53  Two  years  earlier  the  school  system  had  adopted 
a  program  requiring  all  transportation  employees  to  sub- 
mit to  urinalysis  testing  because  of  increased  evidence  of 
drug  use  among  the  employees.  In  a  court  hearing,  the 
school  system  showed  that  the  program  was  initiated  be- 
cause traffic  accidents  and  absenteeism  had  increased  and 
because  syringes  and  bloody  needles  were  found  in  trans- 
portation employees'  restrooms.  A  bus  attendant  who  was 
discharged  after  testing  positive  challenged  her  dismissal 
as  being  based  on  an  unreasonable  search.  Applying  a  prob- 
able cause  standard,  the  court  held  that  the  urinalysis  did 
constitute  a  search.  It  went  on  to  hold  that  the  search  vio- 
lated the  Fourth  Amendment  because  of  the  lack  of  in- 
dividualized suspicion. 

To  date  no  cases  have  been  reported  that  involve  drug 
testing  of  public  school  athletes,  although  this  practice  is 
becoming  increasingly  common.^''  Some  courts  have  al- 
lowed drug  testing  in  pre-employment  or  annual  employee 
physicals,  particularly  with  individuals  in  hazardous  jobs.'' 
But  courts  are  increasingly  invalidating  random  searches 
of  employees  if  there  is  no  reasonable  suspicion  that  those 
tested  are  at  present  under  the  influence  of  a  controlled 
substance.'* 
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Applying  these  decisions  by  analogy  to  the  school  con- 
text, it  appears  that  requiring  urinalysis  testing  in  pre-season 
physicals  for  student  athletes  might  be  upheld,  particular- 
ly if  it  can  be  shown  that  the  test  is  required  for  safety  rather 
than  for  disciplinary  reasons.  On  the  other  hand,  random 
drug  testing  of  athletes  during  the  school  year  probably 
would  not  survive  constitutional  challenge. 


Drug-Detecting  Dogs 


Much  attention  has  been  given  to  the  use  of  trained 
dogs  for  detecting  drugs  in  the  schools.  Dogs  have  been 
used  for  sniffing  lockers,  student  cars,  and  even  the  stu- 
dents themselves.  In  T.L.O.  the  Supreme  Court  did  not  con- 
sider the  propriety  of  using  drug-detection  dogs  in  school 
searches,  but  it  did  address  this  issue  in  an  earlier  case 
in  which  the  police  used  sniffer  dogs  to  inspect  the  lug- 
gage of  a  suspected  drug  smuggler.'''  Noting  that  the  lug- 
gage was  in  a  public  place  (an  airport)  and  that  sniffing 
the  outside  of  luggage  is  minimally  intrusive,  the  Court 
held  that  under  these  circumstances  the  sniff  by  the  trained 
dog  was  not  a  search.  Because  it  was  not  a  search,  the  sniff 
was  not  governed  by  the  Fourth  Amendment,  and  reason- 
able suspicion  was  not  required  before  the  dogs  could  be 
used. 

While  instructive,  this  Supreme  Court  decision  can- 
not be  read  to  allow  the  use  of  detection  dogs  in  all  cases. 
The  federal  courts  that  have  addressed  the  issue  differ  on 
whether  to  distinguish  between  use  of  narcotics-detection 
dogs  in  searches  of  inanimate  objects  like  lockers  and  their 
use  in  searches  of  students. 

In  an  early  case  an  Indiana  school  board,  responding 
to  reports  of  drug  abuse  in  its  schools,  authorized  the  use 
of  drug-detecting  dogs  in  a  general  search  of  2,780  junior 
and  senior  high  school  students.'*  The  search  was  conducted 
by  police  officers  and  trained  dog  handlers  who  agreed  be- 
fore the  search  that  no  criminal  charges  would  result.  The 
entire  search  lasted  three  hours.  By  the  end,  the  dogs  had 
"alerted"  to  fifty  students.  These  students  were  asked  to 
empty  their  pockets  or  purses.  The  dogs  continued  to  alert 
to  eleven  of  these  students;  of  these  eleven,  five  high  school 
students  were  subjected  to  thorough,  clothed-body  searches 
and  four  junior  high  girls  were  strip-searched.  None  of 
the  body  searches  disclosed  evidence  of  drugs. 
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The  plaintiff  in  this  case,  a  thirteen-year-old  girl,  was 
one  of  the  junior  high  students  who  was  "nude"  searched 
after  the  dog's  repeated  alerting.  Some  time  later,  the  rea- 
son for  the  canine's  persistence  became  obvious— on  the 
morning  of  the  inspection,  the  plaintiff  had  been  playing 
with  her  dog,  which  was  in  heat. 

The  court  found  that  the  general  inspection  of  the 
school  for  drugs  and  the  dog  sniffs  of  each  student  were 
reasonable  in  light  of  the  school's  in  loco  parentis  respon- 
sibilities. Relying  on  related  criminal  cases,  the  court  up- 
held the  sniffing  by  a  trained  narcotic-detecting  canine.  Its 
rationale  was  that  a  "sniff  is  not  a  search  and  the  dogs 
are  merely  an  aid  to  school  administrators  in  detecting  the 
scent  of  marijuana.  The  court  held  that  the  same  reason- 
ableness test  applied  to  the  search  of  objects  and  to  the 
search  of  persons,  and  that  the  students  did  not  have  an 
expectation  of  privacy  that  would  preclude  a  school  ad- 
ministrator from  using  drug-detecting  dogs  to  sniff  the  areas 
around  school  desks.  As  the  court  said,  "[A]  public  school 
student  cannot  be  said  to  enjoy  any  absolute  expectation 
of  privacy  while  in  the  classroom  setting."" 

The  court  acknowledged  that  in  many  criminal  cases. 
the  law  enforcement  officers  had  independent  information 
or  "tips"  concerning  the  whereabouts  of  drugs  later  sniffed 
out  by  the  dogs.  But  it  found  that  the  extensive  list  of  drug 
incidents  in  the  school  (thirteen  within  the  twenty  days  be- 
fore the  dogs  were  used),  the  evidence  that  students  were 
refusing  to  speak  for  fear  of  reprisals,  and  the  administra- 
tors' frustration  in  dealing  with  the  problem  constimted 
independent  evidence  indicating  drug  abuse  within  the 
school  that  justified  the  searches  conducted. 

The  court  held  that  the  use  of  dogs  to  detect  drug  pos- 
session generally  was  permissible  even  when  there  was  no 
basis  to  suspect  any  individual  student;  school  officials  may 
rely  on  "general  information"  to  justify  use  of  the  canines 
to  detect  narcotics.  Hence  the  combined  "independent  evi- 
dence" and  the  "alert"  by  a  reliable  dog  sufficiently  sus- 
tained the  administrative  search  of  the  students'  pockets 
and  possessions.  The  court  held  only  the  "strip  search" 
of  students  to  be  unreasonable,  on  the  theory  that  the  dog's 
alert  alone  did  not  provide  sufficient  cause  when  the  search 
involved  so  severe  an  intrusion. 

The  federal  circuit  court  of  appeals  affirmed  the  de- 
cision. The  plaintiff  then  sought  a  rehearing  by  the  circuit 
court;  although  the  rehearing  was  denied,  tour  of  the  judges 
dissented.  One  judge  appeared  to  speak  for  all  four  in 


criticizing  the  decision  to  uphold  the  validity  of  a  blanket 
search.  His  dissent  was  unyielding:  "No  doctrine  of  in  loco 
parentis  or  diminished  constitutional  rights  for  children 
in  a  public  school  setting  excuses  this  alarming  invasion 
by  police  and  school  authorities  of  the  constitutional  rights 
of  thousands  of  innocent  children."***  The  judge  further  ar- 
gued that  the  intrusive  probings  by  the  dogs  unquestion- 
ably amounted  to  a  search  governed  by  Fourth  Amendment 
protections. 

The  case  was  finally  appealed  to  the  Supreme  Court 
in  1981.  The  Court  declined  to  hear  the  case,  but  not 
without  dissent.*'  Justice  Brennan  strongly  objected  to  the 
"dragnet  inspection"  conducted.  While  recognizing  the 
school's  responsibility  to  maintain  a  "safe  and  healthful 
environment,"  he  concluded  that  "Itjhe  problem  of  drug 
abuse  in  the  schools  is  not  to  be  solved  by  conducting 
schoolhouse  raids  on  unsuspecting  students  absent  par- 
ticularized information  regarding  drug  users  or  suppliers."*^ 
Justice  Brennan  agreed  with  the  dissenters  on  the  court 
of  appeals  that  the  use  of  drug-detecting  dogs  did  consti- 
tute a  search.  He  further  argued  that  once  the  police  be- 
came active  participants  in  the  drug  raid,  their  actions  and 
those  of  the  school  officials  should  be  judged  by  probable 
cause  standards. 

In  1982  a  federal  appeals  court  held  in  a  similar  Texas 
case*^  that  the  use  of  canines  to  sniff  the  exteriors  of  lock- 
ers and  automobiles  was  not  a  search,  but  it  did  not  ex- 
tend this  rationale  to  the  sniffing  of  students.  Instead,  the 
court  said  that  a  sniff  of  students  is  a  search  that  must  be 
supported  by  individualized  suspicion. 

In  this  case,  two  students  triggered  alerts  by  drug- 
detection  dogs.  School  officials  questioned  one  student, 
took  her  purse,  and  searched  it  without  her  consent.  They 
discovered  no  contraband.  The  other  student  was  asked 
to  empty  his  pockets,  which  he  did.  When  they  found  noth- 
ing, the  school  officials  searched  his  socks  and  lower  pant 
legs  but  again  found  nothing. 

The  court  concluded  that  the  sniffing  of  objects  by  dogs 
is  not  a  search,  but  found  the  sniffing  of  students  them- 
selves to  be  a  search  that  requires  Fourth  Amendment  pro- 
tection. Under  the  theory  that  dogs  merely  enhance  human 
perceptual  abilities,  the  court  concluded  that  the  sniffing 
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of  lockers  and  cars  was  not  a  search.  But  it  held  that  the 
sniff  of  the  students  was  a  search  because  a  student  re- 
tains a  reasonable  expectation  of  privacy  in  his  person  that 
is  violated  by  the  dog's  putting  its  nose  on  the  person  while 
sniffing  as  well  as  manifesting  other  signs  of  excitement 
in  the  case  of  alert. 

Because  the  law  in  this  area  is  uncertain  and  some  par- 
ents will  likely  object  to  having  their  children  sniffed  by 
a  drug-detection  dog,  school  officials  would  be  wise  to  fol- 
low the  more  conservative  analysis:  General  dog  searches 
of  inanimate  objects  are  permissible;  general  searches  of 
students  are  not.  A  dog  may  be  used  to  sniff  a  student  when 
there  is  reasonable  suspicion  of  the  individual  student. 

Police  Involvement 

The  involvement  of  the  police  in  school  investigations 
is  an  important  factor  considered  by  the  courts  in  judging 
the  reasonableness  of  searches.  When  the  school  initiates 
a  search  and  the  police  are  not  involved  until  contraband 
has  been  seized,  courts  readily  uphold  the  search  under 
the  reasonable  suspicion  standard.*"  In  fact,  some  courts 
have  upheld  searches  based  on  reasonable  suspicion  even 
when  police  are  involved  if  the  purpose  of  the  search  is 
clearly  to  enforce  school  disciplinary  rules  rather  than  to 
ferret  out  criminal  evidence.*^ 

But  when  the  police  use  the  fruits  of  school  searches 
in  criminal  prosecutions,  the  lower  courts  are  increasing- 
ly reluctant  to  validate  the  search.  At  one  time,  the  courts 
applied  the  lesser  reasonable  suspicion  standard  to  school- 
initiated  searches  conducted  with  police  assistance,  in  ef- 
fect bringing  the  police  under  the  school's  umbrella.**  More 
recently  they  have  held  that  such  circumstances  require  the 
stricter  probable  cause  standard.*'' 

A  case  before  a  federal  court  in  Illinois  illustrates  the 
stricter  judicial  scrutiny  applied  when  police  are  involved 
in  school  searches.**  A  principal  received  a  telephone  tip 
that  three  female  students  possessed  marijuana  on  school 
premises.  On  instructions  from  the  school  superintendent, 
he  summoned  the  police.  After  the  police  arrived,  school 
personnel  searched  the  girls.  In  finding  the  search  illegal. 


the  court  recognized  the  school's  legitimate  interest  in  the 
safety  of  the  defendants  and  other  students  whom  they  might 
influence,  but  it  cautioned  that  "all  [the  school]  can  do 
in  furtherance  of  that  interest  is  to  locate  and  perhaps  con- 
fiscate the  drugs."*'  When  the  school  called  in  the  police, 
the  purpose  of  the  search  was  arguably  expanded  to  dis- 
covering evidence  of  a  crime,  not  merely  to  enforcing 
school  rules.  Under  these  circumstances,  the  court  held, 
the  probable  cause  standard  must  be  met. 

The  secondary  involvement  of  the  police  was  allowed 
in  a  recent  federal  court  decision.'"'  In  this  case  the  prin- 
cipal called  a  student  to  the  office  after  receiving  an  anony- 
mous phoned  report  that  he  kept  drug  paraphernalia  in  the 
lining  of  his  coat.  The  boy  declined  a  search  until  his  par- 
ents were  present.  When  the  parents  could  not  be  reached, 
the  principal  asked  a  police  officer,  who  was  at  school  for 
another  reason,  to  speak  to  the  student.  The  student  then 
emptied  his  pockets  and  surrendered  a  pipe  that  contained 
marijuana  residue. 

The  court  held  that  the  school's  action  was  not  a  "sub- 
terfuge to  avoid  warrant  and  probable  cause  requirements," 
given  the  fact  that  there  was  no  criminal  investigation  un- 
der way.  The  search  was  not  a  prearranged  joint  effort  of 
the  police  and  school  officials,  and  the  student  would  likely 
have  been  eventually  searched  even  without  police  as- 
sistance.'" 

In  1977  the  Washington  State  Supreme  Court  went  fur- 
ther and  upheld  a  search  that  was  a  cooperative  effort  be- 
tween the  police  and  school  officials.^^  In  this  case  the 
police  received  an  anonymous  tip  from  an  informant  that 
certain  students  were  selling  amphetamines.  The  police 
conveyed  the  information  to  the  school  principal,  who  con- 
ducted a  search  that  produced  the  identified  drugs.  The 
students  later  were  convicted  for  possession  of  a  controlled 
substance.  Finding  the  search  lawful,  since  "the  school 
official  [had]  reasonable  grounds  to  believe  the  search  [was] 
necessary  in  the  aid  of  maintaining  school  discipline  and 
order,"'' 3  the  court  upheld  the  conviction. 

To  a  claim  that  the  police  and  the  school  principal  acted 
jointly,  the  majority  of  the  court  responded  that  it  found 
no  evidence  that  the  police  chief  directed  or  encouraged 
the  principal  to  conduct  a  search.  But  one  of  the  court's 
brethren  was  not  so  easily  convinced.  In  a  biting  dissent. 
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'  he  argued  that  the  school  official  "acted  in  conjunction  with 
and  as  an  agent  of  the  police"  and  that  under  the  circum- 
stances the  search  should  be  governed  by  the  probable  cause 
standard  7'* 

The  facts  of  this  case  are  rather  unusual.  In  most  of 
the  cases  reported,  the  police  have  not  directly  enlisted  the 
school's  help  to  apprehend  suspected  criminals  when  they 
would  not  have  sufficient  grounds  to  do  so  on  their  own. 
Such  a  practice  would  clearly  subvert  the  Supreme  Court 
requirement  that  police  searches  be  based  on  probable 
cause. 

A  final  issue  related  to  police  involvement  in  school 
searches  is  whether  searches  by  security  guards  hired  by 
a  school  system  should  be  governed  by  the  probable  cause 
standard  applicable  to  police  searches.  The  limited  amount 
of  case  law  suggests  that  courts  will  treat  school  security 
officers  like  other  school  officials  and  apply  the  reason- 
able suspicion  standard.  Thus  a  California  court  scrutinized 
a  search  by  a  "security  officer"  under  the  reasonable  sus- 
picion standard  even  though  the  officer  was  specifically 
authorized  by  state  law  to  prevent  violations  of  the  law  and 
ensure  the  safety  of  students  and  faculty.'' 

)       Exclusionary  Rule 

In  T.L.O..  the  Supreme  Court  ruled  that  the  student 
search  at  issue  was  based  on  reasonable  suspicion  and 
therefore  satisfied  the  Fourth  Amendment.  Because  the 
search  was  upheld,  the  Court  did  not  reach  the  question 
for  which  it  had  originally  agreed  to  hear  the  case:  the  ad- 
missibility in  a  criminal  proceeding  of  evidence  seized  dur- 
ing an  illegal  search  by  school  officials— that  is,  whether 
the  exclusionary  rule  applies.  A  closely  related  issue  is 
whether  such  evidence  is  admissible  in  a  school  discipli- 
nary hearing.  The  exclusionary  rule  provides  that  evidence 
obtained  through  an  illegal  search  or  seizure  may  not  be 
used  in  a  court  proceeding. 

Admissibility  in  Criminal  Proceedings 

Although  the  Supreme  Court  did  not  reach  the  exclu- 
sionary rule  issue  in  T.L.O. ,  the  New  Jersey  Supreme  Court 
found  that  this  rule  does  apply  to  exclude  evidence  obtained 


in  illegal  searches  by  school  officials  from  criminal  pro- 
ceedings,'* as  have  the  vast  majority  of  other  courts  that 
have  considered  the  matter.'' 

In  finding  that  the  exclusionary  rule  applies  injudi- 
cial proceedings  to  the  fruits  of  illegal  school  searches,  these 
courts  have  reasoned  that  school  officials  are  public  offi- 
cials and  thus  are  subject  to  the  Constitution's  limitations 
on  government  action.  Because  a  search  by  a  school  offi- 
cial constitutes  "state  action,"  it  is  subject  to  scrutiny  un- 
der the  Fourth  Amendment;  and,  these  courts  conclude, 
the  fruits  of  an  illegal  search  are  inadmissible  under  ap- 
plication of  the  exclusionary  rule. 

A  few  courts  have  analyzed  the  purpose  of  the  exclu- 
sionary rule  before  applying  it  in  criminal  proceedings  to 
searches  in  the  school  context.  An  Illinois  court'*  found 
that  the  exclusionary  rule  would  deter  school  officials  from 
violating  students'  constitutional  rights  just  as  it  deters 
police  officers  from  conducting  illegal  searches. 

A  court  in  New  York  reasoned  that  the  purpose  of 
searches  by  school  officials  is  to  protect  other  students  from 
the  harmful  effects  of  the  contraband  possessed  by  the  stu- 
dent searched  and  not  to  secure  criminal  convictions."  Thus 
excluding  evidence  of  an  illegal  search  in  a  later  criminal 
proceeding  would  not  interfere  with  school  officials'  abil- 
ity to  confiscate  the  contraband.  The  court  also  noted  that 
the  consequences  to  the  student  of  an  illegal  search  are 
just  as  severe  at  the  criminal  proceeding  whether  the  evi- 
dence was  originally  seized  by  a  police  officer  in  order 
to  secure  a  conviction  or  by  a  school  official  for  another 
purpose.'" 

A  few  courts  have  held  that  the  exclusionary  rule  does 
not  apply  in  criminal  proceedings  when  the  search  was  con- 
ducted by  school  officials.*'  They  have  concluded  that 
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school  officials  are  more  like  private  individuals  or  par- 
ents than  law  enforcement  officers  and  therefore  the  Fourth 
Amendment  does  not  apply  to  searches  by  them.  This 
reasoning  is  questionable,  however,  given  the  Supreme 
Court's  holding  in  T.L.O.  that  actions  of  school  officials 
are  actions  of  the  state  that  are  subject  to  scrutiny  under 
the  Fourth  Amendment. 

Two  additional  theories  expressed  by  a  Georgia  court 
as  bases  for  not  applying  the  exclusionary  rule  retain  vi- 
tality even  after  T.L.O.  In  1975*^  the  Georgia  Supreme  Court 
reasoned  that  the  exclusionary  rule  is  not  mandated  by  the 
Fourth  Amendment  but  is  merely  a  judicially  created  reme- 
dy to  deter  improper  actions  by  law  enforcement  officials. 
The  court  also  noted  that  students  subject  to  illegal  searches 
can  bring  tort  actions  to  remedy  violations  of  their  con- 
stitutional rights."  It  considered  this  potential  civil  liabil- 
ity to  be  sufficient  to  deter  illegal  searches  by  school 
officials. 

Does  the  Rule  Apply  to  School 
Disciplinary  Proceedings? 

Courts  are  more  evenly  divided  on  whether  the  ex- 
clusionary rule  applies  to  school  disciplinary  proceedings. 
This  split  of  authority  derives  primarily  from  the  differ- 
ent ways  in  which  courts  have  viewed  these  hearings. 
Although  a  school  disciplinary  hearing  is  far  from  a  full- 
blown criminal  action,  it  is  a  proceeding  in  which  signifi- 
cant penahies  may  be  assessed. 

A  federal  district  court  in  Texas  held  that  the  exclu- 
sionary rule  applies  to  school  disciplinary  proceedings,  not- 
ing that  the  United  States  Supreme  Court  has  applied  the 
rule  to  civil  as  well  as  criminal  proceedings.*"  The  court 
held  that  the  exclusionary  rule  would  have  the  intended 
deterrent  effect  if  applied  to  the  school  disciplinary  hear- 
ings as  well,  and  it  reasoned  that  civil  suits  would  not  suffi- 
ciently deter  illegal  searches.  Finally,  the  court  found  that 
it  would  be  anomalous  for  school  officials  to  be  any  less 
subject  than  law  enforcement  personnel  to  an  effective 
remedy  for  unconstitutional  searches  in  light  of  their  sta- 
tus as  educators  and  role  models. 

In  1975  another  federal  court  ruled  that  the  exclusion- 
ary rule  applies  to  disciplinary  proceedings  in  public 


colleges.*^  Besides  noting  the  deterrent  effect  of  the  ex-  \ 
clusionary  rule  and  its  role  in  preserving  the  legitimacy 
and  integrity  of  the  government  as  a  rule  enforcer,  the  court 
emphasized  that  the  punishment  meted  out  at  a  discipli- 
nary hearing  often  is  more  severe  than  would  be  imposed 
if  the  matter  were  handled  in  a  criminal  court. 

More  recendy  the  California  Court  of  Appeals  held 
that  the  exclusionary  rule  does  not  apply  to  school  dis- 
ciplinary proceedings.*^  In  reaching  this  conclusion,  the 
court  was  influenced  by  recent  California  cases  holding 
that  in  other  quasi-criminal  proceedings,  such  as  state  bar  ] 
disciplinary  proceedings  and  parole-revocation  hearings,  i 
the  exclusionary  rule  does  not  apply.  In  balancing  the  com- 
peting interests  involved  in  the  school  setting,  the  court 
concluded  that  the  social  cost  in  harm  to  other  students 
from  the  presence  of  contraband  and  the  damage  to  morale 
of  students,  teachers,  and  administrators  outweigh  the  value 
of  any  possible  deterrent  effect  from  employing  the  exclu- 
sionary rule. 

The  California  court  added  two  important  caveats  to 
its  basic  decision.  First,  it  distinguished  searches  in  primary 
and  secondary  schools  from  searches  in  the  college  set- 
ting, suggesting  that  college  students"  privacy  needs  are 
greater  because  they  reside  on  campus.*^  Second,  the  court  i 
stated  that  a  different  conclusion  concerning  the  applica- 
bility of  the  exclusionary  rule  may  be  in  order  in  a  case 
involving  an  egregious  violation  of  the  Fourth  Amendment. 

Will  the  Supreme  Court 
Apply  the  Rule? 

The  Supreme  Court  appears  to  be  sharply  divided  on 
whether  the  exclusionary  rule  should  apply  to  school 
searches.  Although  the  Court  did  not  reach  the  issue  in    ' 
T.L.O..  the  majority  noted  that  the  New  Jersey  Supreme    I 
Court  declined  considering  "whether  applying  the  rule  to    j 
the  fruits  of  searches  by  school  officials  would  have  any    ! 
deterrent  value."**  The  three  dissenting  justices  indicated 
that  they  would  find  the  exclusionary  rule  to  apply,  at  least 
when  the  search  resulted  in  a  criminal  trial  or  adjudica- 
tion of  delinquency.  Justice  Stevens,  speaking  for  the  dis- 
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senters,  reasoned  that  when  a  defendant  is  subject  to  an 
illegal  search  by  a  school  administrator, 

[T]he  application  of  the  exclusionary  rule  is  a  simple  corol- 
lary of  the  principle  that  "all  evidence  obtained  by  searches 
and  seizures  in  violation  of  the  Constitution  is,  by  that  same 
authority,  inadmissible  in  a  state  court".  .  .  .  Schools  are 
places  where  we  inculcate  the  values  essential  to  the 
meaningful  exercise  of  rights  and  responsibilities  by  a  self- 
governing  citizenry.  If  the  Nations  citizens  can  be  convicted 
through  the  use  of  arbitrary  methods  destructive  of  per- 
sonal liberty,  they  cannot  help  but  feel  that  they  have  been 
dealt  with  unfairly.  The  application  of  the  exclusionary  rule 
in  criminal  proceedings  arising  from  illegal  school  searches 
makes  an  important  statement  to  young  people  that  "our 
society  attaches  serious  consequences  to  a  violation  of  con- 
stitutional rights""  and  that  this  is  a  principle  of  liberty  and 
justice  for  all.*' 

Other  Supreme  Court  rulings  concerning  the  exclu- 
sionary rule  do  not  provide  any  clear  guidance  on  how  the 
Court  ultimately  might  resolve  this  issue.  The  weight  of 
lower  court  authority  favors  a  finding  that  the  exclusion- 
ary rule  applies  to  the  fruits  of  school  searches  offered  in 
judicial  proceedings.  The  purposes  of  the  rule  as  enun- 
ciated by  the  Supreme  Court— to  deter  illegal  invasions  of 
privacy  and  to  avoid  convictions  based  on  illegally  obtained 
evidence— apply  with  equal  force  to  searches  in  the  school 
setting.'"  In  addition,  an  argument  can  be  made  on  the  ba- 
sis of  Supreme  Court  precedent  that  the  exclusionary  rule 
applies  to  school  disciplinary  proceedings.  The  Court  al- 
ready has  made  clear  that  the  exclusionary  rule  is  not  re- 
stricted in  its  application  only  to  full-blown  criminal  trials." 


On  the  other  hand,  the  Court's  current  trend  is  to  find  ex- 
ceptions to  the  applicability  of  the  rule.'^ 

In  light  of  the  Supreme  Court's  ruling  in  T.L.O.  that 
the  Fourth  Amendment  applies  to  searches  by  school  offi- 
cials, it  may  well  be  that  the  Court  ultimately  will  apply 
the  exclusionary  rule  in  criminal  proceedings  resulting  from 
school  searches.  A  different  approach  to  school  discipli- 
nary proceedings  easily  could  be  justified.  Given  the 
Court's  recent  willingness  to  question  the  usefulness  of  the 
exclusionary  rule,  it  might  conclude  that  the  need  to 
safeguard  other  students  justifies  the  admissibility  of  ille- 
gally obtained  evidence  in  school  disciplinary  hearings. 

Conclusion 

Although  the  Supreme  Court  has  answered  the  impor- 
tant question  concerning  the  constitutional  requirements 
for  searches  of  students  by  school  officials  in  the  public 
school  setting,  many  issues  remain  unresolved.  Strong  ar- 
guments can  be  marshaled  on  both  sides  of  many  of  these 
open  questions.  While  the  presence  of  drugs,  weapons  and 
other  contraband  in  the  schools  clearly  pose  difficult 
challenges  to  school  administrators  and  teachers,  school 
officials  who  undertake  a  search  would  be  well  advised 
to  proceed  with  caution,  particularly  with  regard  to  strip 
searches,  mass  searches,  and  dogs  to  sniff  students. 

In  the  many  areas  where  questions  remain,  school  offi- 
cials who  initiate  a  search  might  well  heed  Supreme  Court 
Justice  Brennan:  '[Ojfficials  who  may  harbor  doubts  about 
the  lawfulness  of  their  intended  actions  [should]  err  on  the 
side  of  protecting  citizens'  .  .  .  rights."''  ■ 
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Financing  North  Carolina's 
Public  Schools 


by  Charles  D.  Liner 


N. 


orth  Carolina's  public  school  finance  system  is  based 
on  three  principles  that  have  guided  the  state's  school 
finance  policies  throughout  its  history.  The  first  principle, 
established  in  the  state's  first  constitution  but  later  broad- 
ened, is  that  the  state  government  is  responsible  for  provid- 
ing public  schools.  North  Carolina's  reliance  on  the  state 
government,  rather  than  on  local  units  of  government,  to 
finance  schools  is  the  most  important  difference  between 
North  Carolina's  school  finance  system  and  the  systems 
used  in  most  other  states.  The  second  principle  is  that  the 
state  should  assure  a  basic  program  of  education  for  all 
children  in  the  state.  That  concept,  which  dates  from  the 
Constitution  of  1868,  has  guided  all  subsequent  attempts 
to  improve  the  public  schools,  including  the  Basic  Educa- 
tion Program  enacted  in  1985.  The  third  principle  is  that 
local  communities  should  be  able  to  use  local  funds  to  sup- 
plement the  basic  level  of  state  support.  Local  efforts  to 
improve  schools  have  always  been  encouraged  and  fostered 
by  the  state,  and  the  right  of  local  governments  to  supple- 
ment state  funds  is  guaranteed  by  the  State  Constitution.' 

North  Carolina's 
School  Finance  System 

In  North  Carolina,  as  in  other  states,  responsibility 
for  financing  public  schools  is  shared  by  the  state  govern- 


ment and  units  of  local  government.  But  North  Carolina 
is  unusual  in  the  way  it  divides  this  responsibility  between 
these  two  levels  of  government.  In  most  states,  local  units 
are  responsible  for  financing  public  schools,  but  the  state 
provides  grants  to  help  those  units  provide  a  certain  level 
of  expendinire  or,  in  the  case  of  categorical  grants,  to  help 
them  provide  specific  services  or  programs.  State  grant 
systems  typically  have  sought  to  equalize  either  the  abili- 
ty of  local  units  to  attain  a  prescribed  level  of  expenditure 
or  the  property  tax  rates  necessary  to  attain  that  level. 

North  Carolina's  system  differs  fundamentally  from 
most  other  state  systems  because  here  the  state  government 
is  responsible  for  directly  financing  the  operating  costs  of 
a  basic  educational  program  in  all  schools.^  Unlike  other 
states  (except  Hawaii,  which  has  one  state-financed  school 
unit).  North  Carolina  does  not  make  grants  to  local  units. 
Rather,  the  state  pays  the  operating  expenses  of  the  basic 
educational  program  through  a  system  of  formulas  that  al- 
locate state  funds  for  teachers  and  other  operating  expenses.^ 
Teachers  are  paid  by  the  state  according  to  a  uniform  sal- 
ary schedule  based  on  teachers'  level  of  education  and  years 
of  service.  Local  units  are  responsible  for  providing  school 
facilities,  though  they  may  use  local  revenues  to  supple- 
ment teachers'  salaries  or  to  provide  personnel,  services, 
and  programs  in  addition  to  those  provided  by  the  state. 

Local  responsibility  for  financing  schools  rests  basi- 
cally with  the  counties,  which  under  North  Carolina's  sys- 
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tern  of  government  serve  primarily  as  agents  of  the  state 
government  in  administering  services  that  must  be  made 
available  uniformly  to  all  people  in  the  state.  Municipali- 
ties have  neither  financial  nor  administrative  responsibil- 
ities for  public  schools. 

The  schools  are  administered  by  school  administra- 
tive units,  each  under  the  direction  of  a  school  board  (most 
of  which  have  elected  members)  and  a  superintendent  ap- 
pointed by  the  board.  In  addition  to  the  100  county  school 
administrative  units,  there  are  (in  1987)  40  "city"  school 
administrative  units  (which,  despite  their  name,  are  not 
associated  with  municipal  governments)  that  administer 
their  own  systems  separate  from  the  county  school  system. 
Although  city  units  also  serve  as  special  taxing  districts 
in  which  supplemental  property  taxes  may  be  levied  for 
school  support,  for  fiscal  purposes  the  city  units  are  still 
the  responsibility  of  county  boards  of  commissioners.  City 
school  units  have  no  independent  taxing  authority— the 
board  of  county  commissioners  must  levy  any  supplemental 
property  taxes  collected  in  each  unit.'*  Any  revenues  from 
county  wide  revenue  sources  that  are  appropriated  for  school 
operating  expenses  must  be  distributed  to  all  units  in  the 
county  equally  in  proportion  to  average  daily  membership. 

Under  North  Carolina's  system,  a  county's  main  finan- 
cial obligations  are  to  provide  school  buildings  and  pay 
for  building  operating  and  maintenance  costs  that  are  not 
covered  by  state  funds.  In  fact,  a  number  of  school  units 
do  not  provide  any  local  funds  to  employ  teachers  or  pay 
state-employed  teachers  a  salary  supplement.'  On  the  other 
hand,  many  school  units  provide  substantial  amounts  of 
local  revenues  to  supplement  teacher  salaries  or  to  sup- 
port instructional  services  or  programs  in  addition  to  those 
paid  for  by  the  state  government. 

Because  local  school  units  may  supplement  state  funds, 
and  because  the  ability  of  school  units  to  provide  local  tax 
revenue  for  schools  varies  considerably,  the  most  critical 
aspect  of  North  Carolina's  school  finance  system  is  the  ade- 
quacy and  composition  of  the  basic  education  program  that 
the  state  pays  for. 


4.  In  a  very  few  school  administrative  units  that  fall  entirely  within  a  munic- 
ipality's boundaries,  it  is  the  municipal  governing  board  that  levies  a  supplemental 


The  Basic  Education  Program 

Before  1985  there  was  no  established  standard  for  de- 
termining the  level  of  state  support  or  the  composition  of 
the  basic  educational  program  that  the  state  supported.  That 
program  was  defined  merely  by  state  appropriations  and 
the  corresponding  allocation  formulas  set  by  the  General 
Assembly  during  each  legislative  session  to  fund  the  con- 
stitutionally mandated  nine-month  school  term. 

When  the  current  school  finance  system  was  estab- 
lished during  the  early  1930s,  the  General  Assembly 
repealed  existing  local  school  taxes  and  the  state  assumed 
responsibility  for  all  operating  expenses  of  the  public 
schools  for  equal  school  terms.  Allocation  formulas  were 
devised  then  as  a  means  of  distributing  state  funds  to  sup- 
port a  uniform  term  in  all  school  systems.  At  the  same  time, 
however,  the  General  Assembly  authorized  county  com- 
missioners to  levy  new  taxes  to  support  schools  and  to  ap- 
propriate general  revenues  to  supplement  state  funds. 

Over  the  years  the  basic  program  supported  by  the  state 
was  increased  by  changing  the  allocation  formulas  to  pro- 
vide more  funds,  new  programs,  and  more  teachers  and 
other  personnel.  Although  new  local  taxes  were  levied  for 
schools  and  local  financial  support  of  schools  was  in- 
creased, the  state  level  of  financial  support  has  remained 
relatively  high.  As  Chart  I  shows,  state  funds  accounted 
for  87  per  cent  of  state  and  local  funds  spent  in  1984-85 
for  regular  instructional  programs.  State  appropriations  ac- 
counted for  71.1  per  cent  of  total  state,  federal,  and  local 
funds  used  for  operating  expenses  other  than  food  service 
and  for  75.7  per  cent  of  state  and  local  funds  used  for  oper- 
ating expenses  other  than  food  service. 

As  a  result  of  a  growing  interest  in  improving  the  state's 
public  schools,  a  new  approach  to  defining  the  state's 
responsibility  was  adopted  with  passage  of  the  Basic  Edu- 
cation Program  in  1985.  It  began  when  the  1984  General 
Assembly  (1)  required  the  State  Board  of  Education  to  de- 
velop a  standard  course  of  study  to  be  offered  to  every  child 
in  the  state,  and  (2)  stated  the  following  policy: 

To  insure  a  quality  education  for  every  child  in  North  Caro- 
lina, and  to  assure  that  the  necessary  resources  are  pro- 
vided, it  is  the  policy  of  the  State  of  North  Carolina  to 
provide  from  State  revenue  sources  the  instructional  ex- 
penses for  current  operation  of  the  public  school  system 
as  defined  in  the  standard  course  of  study  [emphasis 
added].' 


5.  See  North  Carolina  Board  of  Education,  Controller's  Office.  North  Caro- 
lina Public  Schools,  Statistical  Profile.  1986,  for  statistics  on  personnel  and  financ- 
ing in  school  administrative  units. 


6.  N.C.  Gen.  Stat.  §  ll5C-408(b)(1984).  The  statute  also  stated:  "It  is  the 
policy  of  the  State  of  North  Carolina  that  the  facilities  requirements  for  a  public 
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Chart  L  Sources  of  North  Carolina 
School  Funds  by  Purpose.  1984-85 
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The  1985  General  Assembly  enacted  this  policy  into 
law  in  the  Basic  Education  Program7  The  significance  of 
that  program  is  by  no  means  limited  to  school  finance  poli- 
cy. The  program  establishes  a  required  core  curriculum 
and  criteria  for  student  performance  and  educational  pro- 
grams as  well  as  for  financing.  But  it  also  adds  to  the  school 
finance  system  a  new  feature— a  standard  for  defining  the 
basic  program  of  education  that  the  state  should  finance. 

The  law  requires  the  State  Board  of  Education  to  adopt 
a  Basic  Education  Program  that  "shall  describe  the  edu- 
cation program  to  be  offered  to  every  child  in  the  public 
schools."*  It  specifically  provides  that  the  approved  pro- 
gram shall  include  a  core  curriculum,  performance  and 
promotion  standards,  remedial  programs,  and  requirements 
regarding  class  size,  staffing,  equipment,  and  facilities.  The 
prescribed  education  program  is  to  be  more  than  minimal. 
It  must  include  courses  in  "the  areas  of  arts,  communica- 
tion skills,  physical  education  and  personal  health  and  safe- 
ty, mathematics,  media  and  computer  skills,  science, 
second  languages,  social  studies,  and  vocational  education." 
Furthermore,  the  prescribed  curriculum  must  take  into  ac- 


education  system  will  be  met  by  county  governments."  Id.  See  also  Howard 
Maniloff,  "North  Carolina's  New  Basic  Education  Program."  School  Law  Bulletin 
16  (Fall  1985),  12-14. 

7.  N.C.  Gen.  Stat,  §  115C-81  (1985), 

8,  Id.  §  115C-81(a), 


count  the  special  needs  of  learning-disabled  and  academi- 
cally gifted  students  and  students  with  discipline  and 
emotional  problems. 

In  fact,  when  the  General  Assembly  was  contemplat- 
ing the  proposed  legislation,  the  State  Board  of  Education 
had  already  approved  a  version  of  such  a  program  and  had 
established  a  schedule  for  implementing  it.  The  Board's 
version  called  for  the  addition  of  about  11,000  teachers, 
as  well  as  other  personnel,  over  an  eight-year  period.'  In 
the  act  that  established  the  new  program,  the  General  As- 
sembly appropriated  funds  to  implement  the  program  dur- 
ing the  first  two  years  and  said  that  the  goal  was  to  have 
the  program  in  full  operation  by  July  1993. 

How  North  Carolina's 
System  Developed 

The  Basic  Education  Program  continues  the  school 
finance  system  that  North  Carolina  has  used  since  1931, 
but  it  also  includes  a  standard  for  defining  the  level  of  state 
fmancial  support. 

Because  North  Carolina's  system  for  financing  schools 
differs  from  the  systems  used  in  other  states,  it  is  impor- 
tant to  understand  why  North  Carolina  adopted  the  sys- 
tem in  the  first  place  and  why  it  has  continued  to  use  it.'" 

Perhaps  the  most  influential  and  distinguishing  fac- 
tor in  the  development  of  our  system  was  the  historic  im- 
portance of  the  state  in  fostering  and  financing  public 
schools.  As  mentioned  earlier,  the  Constitution  of  1776 
called  for  the  legislature  to  establish  publicly  supported 
schools.' '  When  the  first  statewide  school  system  was  es- 


9.  The  State  Board  of  Education  actually  began  its  work  of  defining  a  stan- 
dard course  of  study  after  the  1979  report  of  the  Governor's  Commission  on 
l^iblic  School  Finance  {op.  cit.  supra  note  39),  The  work  was  resumed  in  1983. 
when  the  General  Assembly,  in  authorizing  a  pilot  school  finance  program,  re- 
quired the  Board  to  "define  the  State's  basic  educational  program,"  N,C,  Sess, 
I^ws  1983.  Ch.  761,  §  86, 

10.  For  a  more  detailed  history  of  North  Carolina  school  finance,  see  Charles 
D,  Liner,  "Public  School  Finance,"  Popular  Government  42  (Spring  1977),  13-19, 

11.  N.C.  Const,  art.  XLI.  Only  North  Carolina  and  Pennsylvania  had  such 
provisions  in  their  original  constitutions,  and  only  four  other  .states  had  early 
state  constitutions  calling  for  the  legislature  to  establish  schools  or  authorize 
local  taxation  for  schools.  The  principle  that  states  should  provide  public  schools 
did  not  become  established  generally  until  the  last  half  of  the  nineteenth  centu- 
ry. In  1834  Pennsylvania  became  the  first  state  to  establish  a  state  school  sys- 
tem; North  Carolina  followed  in  1838.  The  states'  support  of  school  during  most 
of  the  nineteenth  century  was  limited  to  making  grants  of  land,  endowing  state 
funds,  or  authorizing  local  taxes.  The  practice  of  using  statewide  taxes  for  par- 
tial support  of  schools  was  established  only  late  in  the  century,  and  by  1904 
nine  states  still  made  no  state  appropriations  for  schools.  Ellwood  P.  Cubber- 
ley.  School  Funds  and  Their  Apportionment  (New  York:  Columbia  University 
Teachers'  College,  1906),  pp.  55-87. 
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tablished  in  1838,  the  state  provided  two-thirds  of  the  needed 
funds  from  the  state-endowed  Literary  Fund.  Local  school 
districts  provided  the  school  buildings  and  additional  oper- 
ating funds. 

That  first  school  system  flourished  until  the  Civil  War. 
which  eventually  destroyed  the  value  of  the  Literary  Fund 
endowment.  The  Constitution  of  1868  placed  responsibil- 
ity for  providing  schools  with  the  General  Assembly  and 
established  the  basic  approach  that  was  to  be  followed  there- 
after in  financing  public  schools.  It  called  for  the  General 
Assembly  to  "provide  by  taxation  and  otherwise  for  a 
general  and  uniform  system  of  public  schools...,"  and  it 
required  county  commissioners  to  provide  at  least  one 
school  in  each  district  for  a  minimum  term  of  four  months. 

The  legislature  acted  promptly  to  establish  such  a  sys- 
tem. It  levied  a  statewide  poll  tax  to  support  schools  and 
made  the  first  appropriation  of  state  tax  revenue  for  schools. 
That  attempt  to  rebuild  the  school  system  was  thwarted  at 
first— partly  because  the  Civil  War  had  left  the  state  almost 
destitute,  with  too  little  in  the  state  treasury  to  permit  the 
state  to  distribute  the  funds  that  were  appropriated  for 
schools,  but  also  because  the  state  government  had  inade- 
quate tax  sources  of  its  own.  The  use  of  state  taxes  sources 
to  support  schools  was  not  an  established  practice  among 
the  states  until  later  in  the  nineteenth  century.'^  In  fact,  the 
only  major  broad-based  taxes  used  were  the  property  and 
poll  taxes,  which  were  locally  administered. 

Under  the  tax  system  used  at  that  time,  the  General 
Assembly  could  only  require  that  county  governments  col- 
lect additional  property  and  poll  taxes  and  use  the  proceeds 
for  specified  purposes.  Thus  the  legislature  levied  a  state 
property  tax  on  the  local  property  tax  base  and  required 
county  commissioners  to  levy  enough  additional  taxes 
to  support  the  constitutionally  mandated  school  term. 
However,  many  counties  could  not  meet  that  requirement 
because  they  could  not  raise  sufficient  revenues  and  still 
stay  within  the  limitation  on  property  tax  rates  imposed 
by  the  State  Constitution.  Furthermore,  the  courts  made 
it  difficult  for  county  commissioners  to  raise  tax  revenues 
for  schools  by  ruling  that  school  expenses  were  not  "neces- 
sary expenses,"  in  the  sense  used  in  the  Constitution,  and 
therefore  any  levy  of  taxes  to  support  schools  had  to  be 
approved  by  a  vote  of  the  people. 

This  approach  to  financing  schools  began  to  change 
in  1899,  when  the  General  Assembly  appropriated  $100,000 
of  state  general  revenues  to  be  distributed  to  school  dis- 
tricts on  the  basis  of  school  population.  After  Governor 


Charles  B.  Aycock  aroused  public  interest  in  public  schools, 
beginning  in  1901,  state  financial  support  increased  sub- 
stantially; by  1919  state  funds  were  paying  for  half  of 
teachers'  salaries  for  the  mandated  school  term  (then  six 
months)  and  for  other  expenses. 

The  constitutional  mandate  to  provide  a  minimum 
school  term  throughout  the  state  led  North  Carolina  to  de- 
vise what  was  perhaps  the  nation's  first  significant  equaliz- 
ing grant  program.''  The  1901  General  Assembly  doubled 
the  amount  of  the  state  appropriation  for  schools  but  stipu- 
lated that  the  additional  funds  be  used  first  to  bring  the 
school  term  in  all  school  districts  up  to  the  constitutional- 
ly mandated  four-month  term.'" 

North  Carolina  continued  to  use  such  an  "equalizing 
fund"— first  to  provide  for  a  four-month  term  in  all  dis- 
tricts and  then,  beginning  in  1919,  to  provide  for  a  six-month 
term.  In  1927  the  state  adopted  a  new  equalizing-grant  sys- 
tem based  on  a  concept  formulated  in  1923  and  known 
generally  as  the  Haig-Strayer  foundation  grant  system, 
which  most  states  eventually  adopted."  North  Carolina's 
foundation  grant  system  guaranteed  each  county  the  funds 
necessary  to  finance  the  mandated  school  term  as  long  as 
it  levied  a  property  tax  at  a  prescribed  rate.'* 

Whereas  most  states  continued  to  use  various  forms 
of  the  Haig-Strayer  foundation  grant  system  at  least  until 
the  1970s,  North  Carolina  abandoned  it  in  1931.  Even  with 
equalizing  aid  from  the  state,  poor  counties  still  had 
difficulty  supporting  schools  from  their  local  tax  bases, 
and  disparities  in  spending— especially  between  city  and 
rural  school  districts— widened  during  the  1920s.  The  Great 
Depression  created  serious  financial  problems  for  all  lo- 
cal school  districts  and  for  local  governments  in  general. 

The  1931  General  Assembly,  in  a  series  of  measures 
that  included  the  state's  assuming  responsibility  for  roads 
and  prisons,  made  the  state  government  responsible  for 
financing  the  constitutionally  mandated  six-month  term  in 


12.  Cubbcrley.  supra 


11.  at  pp.  66-87. 


13.  A  handful  of  states  began  to  make  some  minor  provisions  for  poor  school 
districts  at  that  time.  Cubberley,  supra  note  11,  at  pp.  199-223.  However,  state 
equalization  programs  did  not  come  into  widespread  use  until  the  1920s. 

14.  N.C.  Pub.  Laws  1901,  Ch.  543. 

15.  Under  this  concept,  the  state  would  define  a  level  of  expenditures  neces- 
sary to  provide  an  appropriate  level  of  educational  programs.  Each  school  dis- 
trict would  be  required  to  levy  a  minimum  property  tax  rate,  but  the  state  would 
make  up  for  any  differences  between  the  revenues  raised  by  that  rate  and  the 
revenues  needed  to  finance  the  foundation  level  of  spending.  A  major  compli- 
cation of  this  type  of  system  is  that  property  tax  assessments  must  be  equalized 
among  governmental  units,  usually  on  the  basis  of  assessment-sales  price  ratio 
studies,  in  order  for  the  minimum  property  tax  rate  to  have  any  meaning. 

16.  N.C.  Pub.  Laws  1927,  Ch.  256. 
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all  school  districts  (the  majority  of  school  districts  were 
then  providing  a  school  term  of  eight  months  or  more).'"' 
A  system  of  allocation  formulas  was  devised  at  that  time 
by  which  state  funds  were  allocated  to  each  school  district. 

After  the  fiscal  situation  worsened  in  the  early  thir- 
ties, the  1933  General  Assembly  repealed  all  existing  lo- 
cal school  taxes  and  made  the  state  government  responsible 
for  financing  a  uniform  eight-month  term  in  all  schools.'* 
Thus  North  Carolina  became  the  first  and  only  state 
(Hawaii  was  still  a  territory)  to  achieve  full  state  funding 
of  schools.  In  doing  so,  however,  the  General  Assembly 
was  not  adopting  full  state  financing  as  a  permanent  school 
finance  system.  Rather,  it  was  establishing  the  constim- 
tionally  mandated  school  term  as  the  basic  educational  pro- 
gram the  state  would  finance  in  all  schools,  and  at  the  same 
time  it  provided  the  means  by  which  local  units  could  sup- 
plement that  level  of  support.  It  authorized  local  units  to 
levy  new  special  school  taxes  and  to  use  other  local 
revenues  to  supplement  state  funds.  Counties  remained 
responsible  for  building  and  operating  school  facilities, 
though  state  funds  covered  some  operating  expenses  of  fa- 
cilities, and  later  the  state  issued  school  construction  bonds 
to  help  local  units  build  schools. 

The  measures  taken  in  1931  and  1933  created  the  cur- 
rent school  finance  system.  As  mentioned  earlier,  the  lev- 
el of  state  support  has  increased  over  the  decades  in  terms 
of  resources  and  programs  funded  by  the  state,  although 
state  funds  now  account  for  a  somewhat  smaller  percen- 
tage of  total  state  and  local  funds  than  in  1933  (76  per  cent, 
as  opposed  to  just  under  90  per  cent)  because  local  units 
have  increasingly  supplemented  state  funds.  But  the  es- 
sential difference  between  today's  system  and  the  system 
established  in  1933  is  that  the  level  of  state  support  is  now 
to  be  set  according  to  the  requirements  of  a  standard  course 
of  study  (the  Basic  Education  Program)  that  the  state  de- 
termines shall  be  available  to  all  children  in  North  Carolina. 

Public  School  Expenditures 
Statewide  Expenditures 

Of  the  $2.7  billion  spent  for  operating  expenses  of 
North  Carolina's  public  schools  in  1984-85  (the  latest  year 
for  which  complete  information  is  available),  state  funds 
provided  65.5  per  cent,  federal  funds  provided  9.3  per  cent. 


and  local  units  provided  25.2  per  cent."  Excluding  food 
service,  the  state's  share  was  71  per  cent  of  the  total.  But 
those  figures  understate  the  significance  of  state  funds  in 
financing  basic  school  resources.  They  also  do  not  reflect 
the  increased  state  funding  under  the  Basic  Education  Pro- 
gram, which  the  state  began  to  implement  in  1985. 

In  1984-85,  state  funds  accounted  for  79  per  cent  of 
total  spending  for  instructional  programs.  As  Chart  I  shows, 
state  funds  accounted  for  86.5  per  cent  of  funds  for  regu- 
lar instructional  programs.  The  state  share  was  less  for  spe- 
cial instructional  programs  (56.6  per  cent),  which  are  more 
heavily  supported  by  federal  grants,  and  vocational  edu- 
cation programs  (60.3  per  cent).  Under  the  Basic  Educa- 
tion Program,  state  funds  will  cover  a  larger  share  of  special 
instructional  programs,  and  the  state  will  assume  the  lo- 
cal share  of  vocational  education  costs  during  the  1987-89 
biennium.  State  funds  paid  about  92.1  per  cent  of  student 
transportation  costs  but  a  smaller  proportion  of  pupil  sup- 
port services  (57.6  per  cent),  administration  (60.8  per  cent), 
and  plant  operating  expenses  (43.2  per  cent). 

Federal  funds  were  most  important  in  supporting  spe- 
cial instructional  programs  (37.3  per  cent),  pupil  support 
services  (16.6  per  cent),  and  food  service  (46.6  per  cent). 

Local  funds  accounted  for  only  13.3  per  cent  of  funds 
spent  for  regular  instructional  programs,  but  they  supported 
95.7  per  cent  of  expenses  of  maintaining  school  buildings 
and  56.7  per  cent  of  plant  operating  expenses.  Of  other 
categories  of  spending,  the  local  contribution  was  largest 
for  pupil  support  services  (25.8  per  cent)  and  administra- 
tion (36.3  per  cent).  Local  funds  also  contributed  50.3  per 
cent  of  the  funds  for  food  service,  most  of  which  come 
from  student  fees. 

As  noted  earlier,  the  trend  in  recent  decades  has  been 
for  state  funds  to  fall  as  a  percentage  of  the  total— from 
70  per  cent  in  1947-48  to  67.5  per  cent  in  1974-75  and  to 
65  per  cent  in  1984-85  (including  food  service  costs).  The 
Basic  Education  Program  should  reverse  this  trend.  Reli- 
ance on  federal  funds  increased  from  8  per  cent  in  1947-48 
to  13.3  per  cent  in  1974-75,  but  then  fell  to  9.3  per  cent  of 
the  total  in  1984-85.  Reliance  on  local  funds  fell  from  22 
per  cent  in  1947-48  to  19.2  per  cent  in  1974-75,  but  then 
rose  to  25.2  per  cent  of  the  total  in  1984-85. 

Of  total  capital  outlay  expenditures  in  1984-85,  local 
funds  accounted  for  99.1  per  cent.  The  federal  share  was 
0.7  per  cent  and  the  state  share  was  0.2  per  cent.^"  In  earlier 


17.  N.C.  Pub.  Laws  1931.  Ch.  430. 

18.  N.C.  Pub.  Laws  1933.  Ch.  562. 


19.  Siaiisrical  Profile,  supra  note  5,  Table  22. 

20.  /(/. .  Table  29.  at  1-67. 
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years  state  funds  accounted  for  a  higher  percentage  of  to- 
tal funds  for  capital  outlay  expenditures  because  the  state 
assisted  local  units  in  building  schools  through  statewide 
bond  issues  in  1949,  1953,  and  1973.  More  recently,  the 
General  Assembly  has  abandoned  this  method  of  assistance. 
Instead,  the  1983  legislature  authorized  the  counties  to  levy 
(in  addition  to  the  existing  1  per  cent  local-option  sales 
tax)  a  half-cent  local  sales  tax  and  required  that  a  certain 
percentage  of  the  revenues  from  it  be  used  for  school  con- 
struction or  school  debt  service.  All  counties  have  now 
levied  that  tax.  In  1986  the  General  Assembly  authorized 
an  additional  half-cent  sales  tax  and  designated  part  of  the 
counties"  proceeds  for  school  construction  and  school  debt 
service,  and  in  1987  it  provided  additional  funds  by  increas- 
ing the  corporate  income  tax  rate. 

North  Carolina  Spending  Compared 
with  Spending  in  Other  States 

North  Carolina's  spending  for  public  schools  appears 
on  the  surface  to  be  low  compared  with  spending  in  other 
states  or  with  national  averages.  In  1984-85,  North  Caro- 
lina ranked  29th  among  the  states  in  per  capita  spending 
of  state  and  local  governments  for  all  education  programs. 
It  ranked  18th  in  per  capita  state  and  local  government 
spending  tor  higher  education  and  39th  in  per  capita  spend- 
ing for  public  schools.^' 

But  ranking  states  by  the  dollar  amount  of  spending 
can  be  a  misleading  way  to  assess  either  the  level  of  finan- 
cial support  for  schools  or  the  real  level  of  resources  pro- 
vided to  them.  For  example.  North  Carolina  compares 
much  more  favorably  in  terms  of  the  proportion  of  its 
resources  devoted  to  education.  It  ranked  second  among 
the  states  in  the  percentage  of  its  total  state  and  local  govern- 
ment general  spending  devoted  to  education  (42.8  per 
cent).^^  It  ranked  first  in  the  percentage  devoted  to  higher 
education  (14.7  per  cent)  and  tenth  in  the  percentage  devoted 
to  public  schools  (26.6  per  cent).^^ 

Because  most  public  school  funds  (over  83  per  cent 
in  North  Carolina)  are  spent  on  salaries  and  employee 
benefits,  comparisons  of  total  spending  among  states  gives 
a  false  impression  about  the  level  of  actual  resources  pro- 
vided in  the  public  schools.  This  is  true  because  the  general 


wage  and  salary  level,  not  only  for  teachers  but  also  for 
other  public  and  private  employees,  is  lower  in  North  Caro- 
lina and  other  southern  states  than  elsewhere. 

In  1985-86,  the  average  salary  of  the  instructional  staff 
in  North  Carolina's  public  schools  was  only  89.8  per  cent 
of  the  national  average,  and  the  state  ranked  30th  in  aver- 
age salary.^*  (Those  figures  reflect  a  substantial  gain  in  the 
state's  standing— the  average  salary  as  a  percentage  of  the 
national  average  had  been  81.5  per  cent  in  1983-84  and 
87.5  per  cent  in  1984-85;  the  state's  ranking  had  been  39th 
in  1983-84  and  34th  in  1984-85.)  North  Carolina  ranked 
31st  in  average  salary  of  all  full-time  state  and  local  em- 
ployees (as  of  October  1985),^'  and  it  also  ranks  low  in 
private-sector  wages. 

Because  teachers"  salaries,  like  wages  and  salaries  in 
general,  are  lower  in  North  Carolina  than  in  other  regions 
of  the  country,  this  state's  relatively  low  ranking  in  per  cap- 
ita spending  for  schools  does  not  accurately  indicate  the 
"real"  level  of  resources  provided  in  the  schools.  The  most 
important  resource  provided  by  spending  is  teachers.  In 
1985  the  number  of  public  school  teachers  per  10,000  popu- 
lation in  North  Carolina  was  10  per  cent  higher  than  the 
national  average;  North  Carolina  ranked  21st  in  this  statis- 
tic.2*  On  the  other  hand,  it  ranked  36th  in  the  number  of 
public  school  teachers  per  enrolled  student.  The  reason 
for  that  discrepancy  is  not  readily  apparent,  since  as  of 
1984  the  ratio  of  North  Carolina's  school-age  population 
to  its  total  population  was  about  the  same  as  the  national 
average.^^ 

Variation  in  Spending 
Among  Units 

Although  state  funds  in  North  Carolina  are  distributed 
so  as  to  provide  a  uniform  basic  educational  program  in 
all  school  units,  in  dollar  amount  those  funds  also  vary 
somewhat  because  of  variations  in  state  spending  for  sal- 
aries (teachers'  educational  level  and  length  of  time  in  serv- 
ice vary  among  units)  and  differences  among  units  in 
transportation,  heating,  and  other  costs.  The  major  rea- 
son for  differences  in  per-pupil  spending  among  units, 
however,  is  variation  in  federal  and  local  spending. 


21.  U.S.  Depanment  of  Commerce,  Bureau  of  the  Census.  Governmental 
Finances  in  1984-85  (December  1986),  Table  22. 

22.  Id. 

23.  The  remaining  1.5  per  cent  goes  to  other  educational  programs,  includ- 
ing libraries. 


24.  North  Carolina  Department  of  Public  Instruction,  How  North  Caroli- 
I  Ranks  Educationally  Among  the  50  Stales  (Raleigh,  N.C..  1986).  p.  9. 

25.  U.S.  Department  of  Commerce.  Bureau  of  the  Census.  Public  Employ- 
ent  in  1984  (July  1985). 

26  Id. 

27.  Op.  cil. .  supra  note  24.  p.  7. 
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As  numerous  legal  challenges  to  school  finance  sys- 
tems in  other  states  show  (see  the  discussion  in  the  next 
section),  spending  for  public  schools  usually  varies  system- 
atically with  wealth  or  income  of  local  units  because  those 
units  have  basic  responsibility  for  financing  schools  with 
local  tax  sources,  and  state  equalizing  grant  systems  usually 
are  not  adequate  to  permit  poorer  local  units  to  overcome 
their  deficiencies  in  fiscal  capacity.  Under  North  Caroli- 
na's system,  in  which  the  state  provides  a  relatively  high 
level  of  basic  financial  support  on  a  uniform  basis,  differ- 
ences in  the  amount  of  both  federal  and  local  spending 
result  in  differences  in  total  spending  per  student,  but  the 
net  result  is  that  differences  in  total  spending  per  student 
are  not  related  systematically  to  per  capita  income  of  lo- 
cal units.  Moreover,  as  we  will  see  later  in  this  section, 
employment  of  teachers  and  other  employees  also  does  not 
vary  systematically  with  per  capita  income. 

This  characteristic  of  North  Carolina's  system  is  es- 
pecially important  in  assessing  alternative  state  school 
financing  policies.  Since  under  the  present  system  the  units 
that  have  lowest  spending  levels  per  pupil  are  not  neces- 
sarily those  units  with  the  least  ability  to  provide  local 
funds,  an  equalizing  grant  system  that  based  state  finan- 
cial support  on  local  wealth  or  income  would  not  neces- 
sarily provide  educational  resources  where  they  are  most 
needed.  Disparities  in  spending  that  are  not  related  to  lo- 
cal units'  ability  to  finance  schools  call  for  different  poli- 
cies, as  the  next  section  points  out. 

As  just  noted,  total  spending  per  student  varies  among 
North  Carolina's  schools  units.  Total  per-pupil  spending 
in  1984-85  varied  from  a  low  of  $1,961  per  pupil  in  David- 
son County  to  a  high  of  $2 ,990  in  the  Asheville  city  school 
system.^*  But  Davidson  is  not  a  low-income  county— it 
ranked  24  out  of  100  counties  in  1984  per  capita  income. 
Asheville,  like  some  other  large  city  school  units,  ranks 
high  in  total  spending  per  ADM  because  it  adds  substan- 
tial amounts  of  local  funds  for  teacher  supplements,  addi- 
tional personnel,  and  other  purposes.  City  units  tend  to 
have  somewhat  higher  spending  per  ADM  than  county 
units— their  total  spending  per  ADM  averaged  $2,463  com- 
pared with  an  average  of  $2,320  for  county  units.  However, 
not  all  of  the  highest-spending  units  are  city  school  units. 
While  the  20  highest-spending  units  included  city  units, 
they  also  included  six  relatively  low-income  counties.  Hyde 
County,  which  ranked  93rd  in  per  capita  income,  had  the 
third-highest  total  spending  per  ADM  in  the  state  (the  other 
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low-income  counties  included  Tyrrell,  Jones,  Greene,  Cam- 
den, and  Swain).  Of  the  20  county  units  that  had  the  highest 
total  spending  per  student,  12  had  per  capita  incomes  be- 
low the  median  level,  while  13  of  the  20  county  units  with 
the  lowest  spending  had  per  capita  incomes  above  the  me- 
dian level.  Of  the  20  counties  with  the  lowest  per  capita 
income,  14  had  total  spending  above  the  median  level  for 
the  state. 

Chart  II  shows  average  total  spending  by  source  of 
funds  in  1984-85  for  the  100  county  units  classified  by  1984 
per  capita  income.  (Per  capita  income  estimates  were  not 
available  for  city  school  units,  but  similar  results  appeared 
in  an  analysis  of  1982-83  spending  that  was  based  on  1979 
per  capita  income  in  all  units.^') 

As  Chart  II  shows,  average  total  spending  does  not  vary 
substantially  between  the  poorest  counties  (those  with  per 
capita  incomes  below  $8,000)  and  the  highest-income  coun- 
ties ($12,000  or  more).  Average  total  spending  per  ADM 
was  highest  in  the  eight  counties  with  highest  per  capita 
income,  but  that  average  exceeded  the  average  in  the  16 
counties  with  lowest  per  capita  income  by  only  6.6  per  cent. 
The  lowest  average  spending  is  found  in  the  counties  with 
per  capita  income  between  $10,000  and  $11,000.  There  were, 
however,  substantial  differences  in  spending  per  student 


28.  Smiisiical  Profile,  supra  note  5,  Table  26,  p.  1-53. 


29.  Charles  D.  Liner,  "Disparities  in  Spending  and  Numbers  of  Employees 
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among  units  with  the  same  level  of  per  capita  income,  and 
differences  occur  at  all  levels  of  per  capita  income. 

Two  factors  account  for  the  relatively  high  degree  of 
equality  in  average  spending  in  both  low-  and  high-income 
units.  First,  the  high  level  of  state  spending  reduces  the 
relative  effects  of  differences  in  local  spending.  If  state 
spending  were  significantly  lower  as  a  percentage  of  the 
total,  differences  in  local  spending  would  produce  much 
larger  relative  disparities  between  low-  and  high-income 
units.  Second,  federal  funds  tend  to  offset  variations  in  local 
spending,  since  most  federal  education  grants  are  intend- 
ed to  equalize  resources  between  low-  and  high-income 
units. 

Federal  funds  are  especially  important  in  equalizing 
the  number  of  teachers  and  other  professional  personnel. 
Under  North  Carolina's  system,  local  units  are  required 
to  finance  plant  maintenance  expenses,  and  they  pay  for 
almost  60  per  cent  of  plant  operating  expenses.  As  an  earli- 
er analysis  demonstrated,  the  units  with  lower  per  capita 
income  tend  to  use  most  of  their  local  funds  for  adminis- 
trative and  support  expenses  that  they  are  required  to 
finance,  and  they  contribute  relatively  little  to  providing 
additional  teachers,  teachers"  aides,  and  other  profession- 
als or  to  supplement  the  pay  of  state-paid  faculty  and  staff  .^° 
Not  only  is  the  amount  of  federal  funding  much  larger, 
on  average,  for  low-income  units,  but  also  these  funds  are 
spent  largely  to  providing  additional  teachers,  aides,  and 
other  professional  personnel  that  many  of  these  units  do 
not  provide. 

Because  differences  in  spending  can  be  a  misleading 
indicator  of  differences  in  actual  resources  available  in  the 
public  schools,  it  is  important  to  examine  differences  in 
the  amount  of  acmal  resources  available  in  the  different 
units.  Differences  in  spending  may  reflect,  at  least  in  part, 
the  fact  that  many  local  units— particularly  city  units- 
supplement  state-paid  teacher  salaries  in  order  to  make 
them  consistent  with  the  higher  salary  levels  often  found 
in  cities.  It  is  important  also  to  consider  how  funds  are 
spent— differences  in  spending  for  teachers  and  other 
professional  personnel,  for  example,  may  be  more  impor- 
tant than  differences  in  spending  for  administrative  and  sup- 
port purposes. 

Chart  III  shows  the  number  of  elementary  and  secon- 
dary teachers  per  100  students  in  1985-86  for  141  school 
units  that  existed  then  classified  by  1984  per  capita  income. 
As  that  chart  shows,  the  number  of  teachers  per  student 
varies  somewhat  among  units,  but  not  systematically  with 
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per  capita  income  of  individual  units,  and  the  differences 
are  less  than  differences  in  per  student  spending.  The  num- 
ber of  teachers  per  100  students  was  only  1.2  per  cent  higher 
on  average  in  the  eight  highest-income  counties  than  in  the 
sixteen  lowest-income  counties.  The  lowest  average  num- 
bers were  in  the  counties  with  per  capita  income  between 
$10,000  and  $11,000. 

Chart  IV  shows  the  average  numbers  of  public  school 
employees  per  100  ADM  in  counties  classified  by  1984 
per  capita  income.  As  the  chart  shows,  the  number  of  public 
employees  per  100  ADM  was  higher  on  average  in  the  low- 
income  counties  than  in  the  high-income  counties.  The 
number  of  teachers,  aides,  and  professional  personnel  was 
on  average  about  the  same  for  all  groups  of  counties. 


Equalization  Policies  Under 
North  Carolina's  System 

When  states  rely  heavily  on  local  governmental  units  to 
finance  public  schools  from  local  tax  sources,  differences 
in  local  income  and  tax  bases  lead  inevitably  to  differences 
in  spending  between  poor  and  wealthy  school  districts. 
Those  differences  have  caused  the  school  finance  systems 
of  many  states  to  be  challenged  in  the  courts  and  have  led 
generally  to  a  re-examination  of  school  finance  policies. 
The  legal  challenges  to  the  constitutionality  of  school 
finance  systems  began  in  California  in  the  early  1970s  with 
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Serrano  v.  Priest?^  In  that  case,  Los  Angeles  public  school 
children  sued  various  state  officials,  alleging  that  the 
California  method  of  financing  public  schools— whereby 
over  50  per  cent  of  a  school  district's  revenue  was  derived 
from  the  local  property  tax— denied  them  equal  protection 
of  the  laws  as  guaranteed  by  the  Fourteenth  Amendment 
to  the  United  States  Constitution  and  similar  provisions 
of  the  California  constitution."  The  California  Supreme 
Court  found  that  under  this  method  of  school  finance  the 
wealth  of  a  school  district,  as  measured  by  property  value, 
heavily  influenced  the  level  of  educational  expenditures 
and  thus  the  quality  of  education  available  in  the  district. 
The  court  held  that  education  was  a  fundamental  constitu- 
tional interest  that  should  not  be  conditioned  on  wealth 
(a  constitutionally  suspect  classification)  unless  there  is 
a  compelling  state  interest.  Violation  of  the  equal  protec- 
tion clause  is  defensible  only  when  a  compelling  state  in- 
terest is  involved.  Since  the  state  could  not  persuade  the 
court  that  the  system  of  finance  was  based  on  such  an  in- 
terest, the  court  found  that  the  system  contravened  both 
the  federal  Constitution  and  the  California  constitution. 


31.  96  Cal.  Rptr.  601.  487  P.2d  1241  (1971). 

32.  For  a  detailed  discussion  and  analysis  of  the  Serrano  case,  see  William 
A.  Campbell.  Charles  D.  Liner,  John  Payne.  Robert  E.  Phay.  Report  on  North 
Carolina  School  Finance:  Responses  to  Serrano-Rodriguez  (Chapel  Hill,  N.C.: 
Institute  of  Government.  1972). 


The  United  States  Supreme  Court  addressed  the  same 
issues  in  San  Antonio  Independent  School  District  v. 
Rodriguez."  In  Rodriguez  the  plaintiffs  challenged  the  Texas 
system  of  educational  finance,  which— like  California's— 
was  based  largely  on  the  local  property  tax.  The  Court  held 
that  education  was  not  one  of  the  constitutionally  protected 
fundamental  rights  like  the  right  to  vote  and  hold  office. 
Thus  plaintiffs  could  not  seek  to  invalidate  the  school 
finance  plan  under  the  equal  protection  clause  of  the  United 
States  Constitution.  Nevertheless,  plaintiffs  have  continued 
to  challenge  inequities  of  school  finance  on  the  basis  of 
various  state  constitutional  provisions. 

According  to  one  authority,  about  half  the  state  courts 
in  the  nation  have  now  addressed  the  issue  of  inequitable 
spending  for  school  finance.^'*  While  some  have  held  that 
their  state  constitution  requires  the  adoption  of  equitable- 
spending  measures,^'  slightly  more  have  found  that  dis- 
parities in  per-pupil  expenditures  are  not  unconstitution- 
al.^* Nevertheless,  the  various  court  challenges  have  caused 
most  states  to  re-examine  their  school  finance  systems; 
since  1971  about  half  the  states  have  attempted  to  reduce 
inequalities  through  major  reforms  of  their  systems. 

Though  only  North  Carolina  and  Hawaii  have  no 
equalizing  grant  programs,  it  should  not  be  inferred  that 
North  Carolina  has  no  equalizing  provisions  in  its  school 
finance  system.  Like  Hawaii's,  North  Carolina's  system  is 
not  based  on  grants,  but  it  is  an  equalizing  system  neverthe- 
less. In  fact,  as  noted  earlier.  North  Carolina  was  a  pi- 
oneer in  using  state  funds  to  equalize  spending,  and  it  has 
succeeded  more  than  most  other  states^''  in  reducing  spend- 
ing disparities  among  low-  and  high-income  units. 


33.  411  U.S.  1  (1973). 

34.  James  A.  Rapp.  Education  Law  (New  York;  Matthew  Bender,  1985), 
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35.  See  Washakie  County  School  Dist.  v.  Herschler,  606  P.2d  310,  cert. 
denied.  499  U.S.  824  (1980);  Northshore  School  Dist.  v.  Kinnear,  85  Wash. 
2d  685.  530  P2d  178  (1974);  Seattle  School  Dist.  v.  State  of  Washington,  90 
Wash.  2d  476.  585  R2d  71  (1978):  Horton  v.  Meskill.  172  Conn.  615.  .376  A. 2d 
359  (1977);  Robinson  \.  Cahill.  62  N.J.  473,  303  A. 2d  273  (1973);  MiUiken  v. 
Green.  389  Mich.  1.  203  N.W.2d  457  (1972);  Serrano  v.  Priest,  5  Cal.  3d  584. 
487  R2d  1241  (1971)  (Serrano  I);  subsequent  opinion.  18  Cal.  3d  728,  557  P2d 
929  (1976)  (Serrano  11). 

36.  See  Board  of  Educ.  v.  Nyquist,  57  N.Y.2d  27,  453  N.YS.2d  643  (1982); 
McDaniel  v.  Thomas.  248  Ga.  632.  285  S.E.2d  156  (1981);  Board  of  Educ.  v. 
Walter.  58  Ohio  St.  2d  368,  390  N.W.2d  813  (1979).  cert,  denied.  444  U.S.  1015 
(1980);  Buse  v.  Smith,  74  Wis.2d  550,  247  N.E.2d  141  (1976);  Olsen  v.  Oregon. 
276  Or.  9,  554  P2d  139  (1976);  Thompson  v.  Engelking,  95  Idaho  793,  537  R2d 
635  (1975);  Hollins  v.  Shoftstall,  110  Ariz.  88,  515  R2d  590  (1973):  East  Jackson 
Public  Schools  V.  State.  133  Mich.  App.  132.  348  N.W.2d  303  (1984):  see  also 
Horton  v.  Meskill,  195  Conn.  24.  486  A.2d  1099  (1985). 

37.  The  notable  exceptions  are  Hawaii,  where  the  state  provides  almost  all 
the  state  and  local  funds  for  schools,  and  New  Mexico,  which  has  reduced  dis- 
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Although  the  school  finance  systems  used  in  other 
states  are  referred  to  as  "equalizing"  systems,  in  fact  these 
systems  have  generally  not  achieved  a  high  degree  of  spend- 
ing equality  (nor  have  they,  in  many  cases,  reduced  spend- 
ing disparities),  despite  the  significant  reforms  that  took 
place  during  the  1970s  in  response  to  court  challenges  of 
existing  systems.  There  are  many  reasons  why  typical  state 
school  systems  do  not  achieve  spending  equality.  Not  the 
least  of  these  is  that  some  states  have  not  adopted  the  ob- 
jective of  equalizing  spending  (for  example,  they  may  want, 
instead,  to  equalize  the  tax  rate  necessary  to  achieve  a  given 
level  of  spending).  In  many  states  the  level  of  spending 
(the  "foundation"  level)  to  which  state  equalizing  aid  is 
tied  is  not  high  enough  to  reduce  substantially  the  effects 
of  disparities  in  local  spending.  Local  units  in  those  states 
must  use  local  funds  first  to  achieve  the  basic  level  of  fund- 
ing before  they  can  provide  additional  funds.  Despite  the 
aid  provided  poorer  units,  in  general  the  richer  units  can 
still  spend  much  more  than  poorer  ones.  In  addition,  state 
grants  to  poorer  local  units  may  be  offset  by  at  least  par- 
tial reductions  in  local  tax  effort. 

North  Carolina's  approach  to  equalization  is  fijndamen- 
tally  different  from  other  approaches.  Whereas  most  states 
attempt  to  equalize  the  ability  of  local  units  to  achieve  a 
prescribed  level  of  expenditure.  North  Carolina  actually 
finances  that  level  of  expenditure.  Furthermore,  whereas 
in  many  states  the  "foundation"  level  is  merely  a  statisti- 
cal artifact  and  often  does  not  represent  a  large  portion 
of  spending  required  to  provide  basic  educational  resources, 
in  North  Carolina  the  level  of  state  support  is  high  rela- 
tive to  total  spending,  especially  for  instructional  programs, 
and  is  set  with  the  intent  to  provide  the  basic  educational 
resources  that  should  be  available  to  all  children. 

North  Carolina's  system  tends  to  equalize  expenditures 
in  several  ways.  First,  the  basic  program  financed  by  the 
state  is  provided  equally  to  all  school  units  so  that  a  basic 
level  of  financial  support  is  provided  without  regard  to  the 
resources  of  respective  units.  Because  the  state  provides 
the  fundamental  resources,  such  as  teachers  for  regular  in- 
structional programs,  the  most  important  resources— those 
defined  as  "basic'— are  provided  equally.  Second,  because 
the  state  finances  a  relatively  high  level  of  program  sup- 


parilies  in  total  spending  per  student  by  restricting  the  use  of  local  funds.  Sim- 
ple comparisons  of  slates'  success  in  equalizing  school  spending  are  not  possible, 
partly  because  the  states  have  different  and  often  conflicting  objectives.  For  as- 
sessments of  various  states'  experiences  in  reforming  their  finance  systems,  see 
the  series  of  articles  in  Journal  of  Educalion  Finance  8  (Spring  1983);  and  id. 
9  (Summer  1984). 


port,  in  effect  the  relative  differences  in  local  spending  are 
reduced.  In  fact,  some  studies  of  state  school  finance  sys- 
tems have  found  that  a  high  level  of  state  support  may  be 
the  most  important  factor  in  equalizing  school  spending, 
and  the  general  trend  has  been  for  states  to  assume  a  larg- 
er role  in  financing  public  schools.'*  Third,  by  financing 
a  large  proportion  of  school  expenditures  from  statewide 
taxes,  the  state  redistributes  tax  revenues  from  high-income 
units  to  low-income  units:  Under  North  Carolina's  tax  sys- 
tem, people  and  businesses  in  high-income  units  tend  to 
pay  more  state  taxes  than  those  in  the  low-income  units. 
The  fact  that  the  state's  progressive  individual  income  tax 
and  its  corporate  income  tax  account  for  about  58  per  cent 
of  General  Fund  tax  revenue  enhances  this  effect. 

North  Carolina's  approach  is  also  different  in  that  state 
financial  support  is  intended  to  provide  specific  resources, 
not  merely  to  help  local  units  finance  school  programs. 
In  fact,  this  is  the  fundamental  idea  behind  the  Basic  Edu- 
cation Program,  which  is  intended  to  define  precisely  the 
resources  that  should  be  made  available  uniformly  to  all 
children  through  statewide  taxation.  This  concept  is  espe- 
cially important  if  the  main  objective  is  to  equalize  the  avail- 
ability of  resources  that  are  considered  most  important  from 
the  statewide  perspective,  rather  than  merely  to  equalize 
the  ability  of  local  units  to  finance  schools.  As  noted  earlier, 
the  units  that  tend  to  have  the  lowest  spending  are  not  neces- 
sarily the  poorest  units.  By  having  the  state  provide  the 
basic  educational  resources  directly,  all  children  are  guaran- 
teed that  those  resources  will  be  available  regardless  of  the 
ability— or  the  willingness— of  local  taxpayers  to  support 
schools. 

Possible  Approaches  to 
Reduction  of  Disparities 

The  Basic  Education  Program,  by  providing  a  basic 
level  of  state  financial  support  for  all  types  of  educational 
resources  specified  in  the  standard  course  of  study,  should 
reduce  the  spending  disparities  that  existed  in  1984-85. 
Nevertheless,  under  that  program  local  units  will  still  be 
able  to  supplement  state  funds,  and  therefore  spending  dis- 
parities will  continue  to  exist  among  units.  The  question 
arises,  therefore,  whether  supplemental  policies  might  be 
adopted  so  as  to  reduce  disparities  in  local  support  of 
schools. 


38.  For  a  discussion  of  the  effects  of  state  aid  on  spending  equality,  see 
Russell  S.  Harrison,  Equality  in  Public  School  Finance  (l^xington,  Mass. :  Lex- 
ington Books,    1976).  pp.  13-17. 
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Several  approaches  might  be  considered  as  means  to 
further  equalize  school  resources.  One  approach,  which 
in  effect  North  Carolina  has  followed  during  the  past  half- 
century,  is  to  continue  to  redefine  and  upgrade  the  basic 
program  of  education  that  the  state  provides.  Once  the 
resources  prescribed  in  the  current  Basic  Education  Pro- 
gram are  available  in  all  school  units,  that  program  could 
be  redefined  to  include  more  resources.  This  approach 
would  not  eliminate  differences  in  spending  among  units 
(though  it  should  reduce  them),  but  it  would  ensure  that 
some  of  the  more  important  resources  not  included  now 
under  the  Basic  Education  Program  became  available  in 
all  schools  (use  of  a  general  grant  system  for  this  purpose 
would  not  ensure  that  such  resources  are  available  to  all 
children). 

Another  possible  approach  is  the  equalization  of  lo- 
cal units'  ability  to  supplement  state  funds.  Under  that  ap- 
proach, the  state  would  provide  the  resources  for  the  Basic 
Education  Program  without  regard  to  local  units'  wealth 
or  income,  but  some  form  of  equalizing  state  aid  would 
be  available  to  help  the  poorer  units  supplement  state  funds 
for  operating  programs.''  A  weakness  of  this  approach  is 
that  some  poorer  units  might  choose  not  to  provide  the  ad- 


ditional resources  even  with  the  equalizing  financial  aid, 
or  they  might  reduce  local  funds  that  they  would  other- 
wise have  used.  Furthermore,  since  such  aid  would  go 
mainly  to  the  poorer  units,  it  might  do  little  to  increase 
spending  in  those  local  units  that  have  relatively  high  per 
capita  incomes  but  contribute  relatively  little  from  local 
taxes.  (In  addition,  if  such  aid  were  tied  to  local  tax  ef- 
fort, a  procedure  would  have  to  be  created  to  equalize 
property  tax  assessments  among  the  counties.) 

Still  a  third  approach  is  for  the  state  to  equalize  the 
ability  of  local  units  to  finance  those  expenses  that  under 
the  current  system  are  the  local  units"  responsibility— the 
expenses  of  building  schools  and  certain  expenses  of  oper- 
ating school  buildings  that  are  not  covered  by  state  funds. 
For  example,  the  Legislative  Research  Commission's  Com- 
mittee on  the  School  Finance  Act  recommended  that  a  spe- 
cial fund  be  established  to  provide  funds  for  school 
construction  in  only  those  units  that  have  the  greatest  need 
relative  to  their  available  resources.""  This  approach,  by 
relieving  poorer  local  units  of  part  of  the  burden  of  provid- 
ing school  facilities,  would  also  free  resources  of  poorer 
units  for  use  in  supplementing  state-financed  operating 
resources.  ■ 


39.  An  approach  of  this  sort  was  recommended  by  the  1979  Govemofs  Com- 
mission on  Public  School  Finance,  Access  to  Equal  Educational  Opportunity 
in  North  Carolina  (Raleigh,  N.C.  1979).  That  Commission's  approach,  however, 
stressed  the  need  to  equalize  the  abilities  of  local  units  to  supplement  the  basic 
education  program  rather  than  the  need  to  increase  the  basic  education  program 
supported  by  the  state. 


40.  Legislative  Research  Commission.  Committee  on  the  School  Finance 
Act.  Report  to  the  1987  General  Assembly  (Ra\eigh.  N.C:  December  12.  1986). 
As  this  article  was  being  prepared  for  publication,  the  1987  General  Assembly 
established  a  fund  that  would  disperse  construction  funds  according  to  need  and 
ability  to  pay  (Chapter  622). 
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PERSONS  WITH  CONTAGIOUS  DISEASES  ARE 
NOT  AUTOMATICALLY  EXCLUDED  FROM  THE 
PROTECTION  OF  SECTION  504.  School  Board  of  Nas- 
sau County  V.  Arline.  107  S.Ct.  1123  (1987). 

Facts:  Gene  Arline  was  hospitalized  in  1957  for  treat- 
ment of  tuberculosis;  in  time  the  disease  went  into  remis- 
sion. In  1966  she  was  hired  as  an  elementary  school  teacher 
by  the  school  board  of  Nassau  County,  Florida.  She 
suffered  a  relapse  of  tuberculosis  in  1977  and  two  in  1978. 
After  her  third  relapse,  the  board  dismissed  her  solely  be- 
cause of  the  relapses.  Denied  relief  in  administrative 
proceedings,  Arline  sued  in  federal  court,  contending  that 
the  board  violated  Section  504  of  the  Rehabilitation  Act 
of  1973,  29  U.S.C.  §  794  (the  Act)  by  dismissing  her.  (Sec- 
tion 504  provides  that  no  otherwise  qualified  handicapped 
individual  shall,  solely  by  reason  of  his  handicap,  be  ex- 
cluded from  participation  in.  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any  program  or  ac- 
tivity that  receives  federal  financial  assistance.)  Arline 
claimed  that  she  was  a  "handicapped  individual"  entitled 
to  the  protection  of  Section  504  and  that  she  was  "other- 
wise qualified"  for  her  job  because  the  risk  that  she  would 
infect  her  students  was  minimal.  Furthermore,  even  if  non- 
susceptibility  to  tuberculosis  was  a  necessary  qualification 
for  teaching  young  children,  the  school  board  should  have 
offered  her  "reasonable  accommodation"  in  the  form  of 
an  administrative  job  or  a  position  teaching  older  students. 

The  district  court  found  for  the  board,  holding  that 
a  contagious  disease  like  tuberculosis  is  not  a  "handicap" 
within  the  meaning  of  the  Act.  The  Eleventh  Circuit  Court 
of  Appeals  reversed,  holding  that  persons  with  contagious 
diseases  are  covered  by  Section  504.  It  remanded  the  case 
for  findings  on  whether  the  risks  of  infection  precluded 
Arline  from  being  "otherwise  qualified"  for  her  job  and, 
if  so,  whether  some  reasonable  accommodation  could  be 
made  in  her  teaching  position  or  in  some  other  position 


in  the  school  system.  [See  17  School  Law  Bull.  26  (Winter 
1986)].  The  board  appealed. 

Holding:  The  United  States  Supreme  Court  affirmed, 
holding  that  a  person  afflicted  with  the  contagious  disease 
of  tuberculosis  may  be  a  "handicapped  individual"  within 
the  meaning  of  Section  504.  Justice  Brennan  wrote  the  opin- 
ion; Chief  Justice  Rehnquist  and  Justice  Scalia  dissented. 

A  "handicapped  individual"  is  defined  in  29  U.S.C. 
§  706(7)(B)  to  mean  any  person  who  "(i)  has  a  physi- 
cal... impairment  which  substantially  limits  one  or  more 
of  [his]  major  life  activities,  (ii)  has  a  record  of  such  an 
impairment,  or  (iii)  is  regarded  as  having  such  an  impair- 
ment." Arline's  hospitalization  establishes  that  she  has  a 
record  of  impairment  limiting  her  "major  life  activities" 
as  defined  in  federal  regulations. 

The  Court  rejected  the  board's  argument  that  a  per- 
son with  a  record  of  impairment  who  is  also  contagious 
is  thereby  removed  from  the  coverage  of  Section  504.  It 
did  not  agree  that  the  contagious  effects  of  the  disease  can 
be  meaningfully  distinguished  from  its  physical  effects,  but 
rather  noted  that  Arline's  contagiousness  and  her  physical 
impairment  both  resulted  from  the  same  underlying  con- 
dition, tuberculosis.  "It  would  be  unfair,"  the  Court  said, 
"to  allow  an  employer  to  seize  upon  the  distinction  be- 
tween the  effects  of  a  disease  on  others  and  the  effects  of 
a  disease  on  a  patient  and  use  that  distinction  to  justify 
discriminatory  treatment."  Congress  intended  the  Act  to 
cover  persons  with  a  physical  or  mental  impairment 
(whether  actual,  past,  or  perceived)  that  substantially 
limited  the  ability  to  work.  Allowing  discrimination  based 
on  the  contagious  effect  of  a  physical  impairment  would 
be  inconsistent  with  the  basic  purpose  of  Section  504,  which 
is  to  ensure  that  handicapped  individuals  are  not  denied 
jobs  or  other  benefits  because  of  the  prejudice  or  ignor- 
ance of  others.  "The  fact  that  some  persons  who  have  con- 
tagious diseases  may  pose  a  serious  health  threat  to  others 
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under  certain  circumstances  does  not  justify  excluding  from 
the  coverage  of  the  Act  all  persons  with  actual  or  perceived 
contagious  diseases." 

The  Court  stressed  that  while  the  definition  of  "han- 
dicapped individual"  is  broad,  only  those  individuals  who 
are  both  handicapped  and  otherwise  qualified  are  eligible 
for  relief.  In  the  employment  context  an  otherwise  quali- 
fied person  is  one  who  can  perform  the  essential  functions 
of  the  job  in  spite  of  his  handicap.  When  a  handicapped 
person  cannot  perform  these  functions,  the  court  must  also 
consider  whether  any  "reasonable  accommodation"  by  the 
employer  would  enable  him  to  do  so.  Accommodation  is 
not  reasonable  if  it  either  imposes  "undue  financial  and 
administrative  burdens"  or  requires  "a  fundamental  alter- 
ation in  the  nature  of  the  program."  Where  reasonable  ac- 
commodation does  not  overcome  the  effects  of  a  person's 
handicap,  failure  to  hire  or  promote  the  handicapped  per- 
son is  not  illegal  discrimination.  A  person  who  poses  a 
significant  risk  of  communicating  an  infectious  disease  to 
others  in  the  workplace  will  not  be  otherwise  qualified  for 
his  or  her  job  if  reasonable  accommodation  will  not 
eliminate  that  risk.  An  employer  is  not  required  to  find 
another  job  for  an  employee  who  is  not  qualified  for  the 
job  he  or  she  was  doing,  but  the  employer  may  not  deny 
an  employee  alternative  employment  opportunities  reason- 
ably available  under  the  employer's  existing  policies. 

The  Court  then  turned  to  the  issue  of  whether  Arlme 
was  otherwise  qualified  for  the  job  of  elementary  school 
teacher.  Because  the  district  court  did  not  make  appropri- 
ate findings  of  fact,  the  case  was  remanded.  The  Court 
did  provide  guidance  to  the  lower  court,  saying  that  to  de- 
termine whether  a  person  handicapped  by  a  contagious  dis- 
ease is  otherwise  qualified,  the  district  court  must  conduct 
an  individualized  inquiry  and  make  appropriate  findings 
of  fact.  These  findings  should  be  based  on  reasonable  med- 
ical judgments  about  (1)  the  nature  of  the  risk  (e.g.,  how 
is  the  disease  transmitted?),  (2)  the  duration  of  the  risk 
(how  long  will  the  carrier  be  infectious?),  (3)  the  severity 
of  the  risk  (what  is  the  potential  harm  to  third  parties?), 
and  (4)  the  probabilities  that  the  disease  will  be  transmit- 
ted and  will  cause  varying  degrees  of  harm.  In  making  these 
findings,  a  court  normally  should  defer  to  the  reasonable 
medical  judgment  of  public  health  officials.  A  court  must 
then  determine,  in  light  of  these  findings,  whether  the  em- 
ployer can  make  any  "reasonable  accommodation." 

[Editor's  note:  Although  this  case  dealt  with  tubercu- 
losis, not  AIDS,  the  Court's  reasoning  apparently  includes 
people  with  AIDS  as  "handicapped"  persons  protected  by 
Section  504.  The  opinion  rejects  the  Justice  Department's 
position  taken  in  the  context  of  AIDS  that  discrimination 


based  on  rational  or  irrational  fear  of  contagion  does  not  ^ 
violate  the  Act.  In  addition,  the  Court  notes  that  conforming 
employment  decisions  with  medically  reasonable  judgments 
will  help  the  regulation  of  communicable  diseases  by  les- 
sening an  individual's  reluctance  to  report  his  or  her  con- 
dition. However,  the  Court  stated  that  it  was  not  reaching 
the  questions  whether  a  carrier  of  a  contagious  disease  like 
AIDS  could  be  considered  to  have  a  physical  impairment 
or  whether  such  a  person  could  be  considered,  solely  on 
the  basis  of  contagiousness,  a  handicapped  person  as  de- 
fined by  the  Act.] 

SCHOOL  PARKING  LOT  IS  A  NONPUBLIC  FO- 
RUM. Grattan  v.  Board  of  School  Commissioners  of  Bal- 
timore City.  805  F.2d  1160  (4th  Cir.  1986). 

Facts:  Mr.  Grattan,  an  employee  of  the  Baltimore  City 
Teachers  Association  (BCTA),  was  in  a  junior  high  school 
parking  lot  at  8  a.m.  on  a  school  day.  distributing  BCTA 
flyers  to  teachers  represented  by  the  Baltimore  Teachers 
Union  (BTU).  The  flyer  consisted  of  (1)  a  cartoon  of  the 
Baltimore  mayor  with  his  arms  around  a  BTU  member 
thanking  him  for  a  $1,000  campaign  contribution;  (2)  the 
slogan  "Because  More  of  the  Same  Isn't  Good  Enough  . 
Anymore";  and  (3)  a  BCTA  membership  application.  The  I 
principal  and  the  security  officer  ordered  Grattan  off  the 
school  premises  and  warned  him  of  possible  arrest.  Refus- 
ing to  leave.  Grattan  was  arrested,  tried,  and  acquitted  on 
charges  of  trespass.  He  then  sued  in  federal  court  under 
42  U.S.C.  §  1983,  alleging  that  the  Board  of  School  Com- 
missioners of  Baltimore  City  (the  Board)  and  the  principal 
violated  his  right  to  free  speech  under  the  First  Amend- 
ment of  the  United  States  Constitution  and  Article  40  of 
the  Declaration  of  Rights  of  the  Maryland  constitution.  The 
trial  court  granted  summary  judgment  for  the  defendants, 
and  Grattan  appealed.  ] 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed the  summary  judgment  for  the  board  and  principal. 
The  court  held  that  a  school  parking  lot  is  not  a  public 
forum.  Because  it  "is  not  by  tradition  or  designation  a  fo- 
rum for  public  communication,"  the  school  parking  lot  is 
a  nonpublic  forum  in  which  the  board  may  prohibit  ac- 
tivities like  Grattan's.  Section  26-102  of  the  Maryland  Code 
provides  that  the  principal  or  other  designated  officials  of 
any  public  educational  institution  may  deny  access  to  school 
buildings  or  grounds  to  anyone  who  "[i]s  not  a  bona  fide, 
currently  registered  student,  or  staff  or  faculty  member 
at  the  institution,  and  who  does  not  have  lawful  business  i 
to  pursue  at  the  institution"  or  who  "[a]cts  in  a  manner  " 
that  disrupts  or  disturbs  the  normal  educational  functions 
of  the  institution."  Because  Grattan's  activities  "were  not 
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related  to  the  education  of  students"  and  he  was  not  autho- 
rized to  be  on  school  property,  the  court  held  that  his  ac- 
tivity could  be  restricted  under  the  First  Amendment 
regardless  of  whether  it  disrupted  the  educational  process. 
(The  appellate  court  agreed  with  the  trial  court  that  a  need 
to  prevent  disruption  would  also  justify  excluding  the  solic- 
itation of  union  members,  but  did  not  base  its  holding  on 
that  rationale.)  Recognizing  the  need  to  regulate  access  to 
public  schools,  the  court  held  that  denying  Grattan  access 
to  the  nonpublic  forum  was  neither  unreasonable  nor  a 
pretext  for  viewpoint  discrimination.  His  situation  was  not 
comparable  with  that  of  a  textbook  salesman  whose  solic- 
itations on  school  property  were  related  to  education  and 
thus  were  permitted  by  school  officials.  Nor  was  Grattan 
entitled  to  First  Amendment  protection  on  the  basis  of  the 
"political"  content  of  the  flyer.  The  messages  suggesting 
that  the  rival  BTU  was  too  close  to  the  mayor  to  represent 
teachers'  interests  effectively  were  directed  to  "a  limited 
audience"  for  organization  of  another  teachers'  union,  not 
to  the  political  concerns  of  a  larger  public  audience. 

Because  Grattan  had  no  claim  for  relief  under  federal 
law,  the  court  refused  to  retain  jurisdiction  of  his  state  con- 
stitutional claim.— Trudy  Ennis 

[Ms.  Ennis  is  a  recent  graduate  of  the  UNC  School  of  Law  and  a  former 
law  clerk  at  the  Institute  of  Government.  1 


TITLE  I  FUNDS  WERE  MISUSED.  Virginia  Depart- 
ment of  Education  \\  Secretary  of  Education.  806  F.2d  78 
(4th  Cir.  1986) 

Facts:  Title  I  regulations  in  effect  from  1977-79,  45 
C.F.R.  §§  116a. 21  and  116a. 22,  required  the  local  educa- 
tional agency  "to  identify  specific  educational  needs  for 
the  target  group  of  Title  I  children,  to  develop  a  project 
addressed  to  those  needs  and  to  use  Title  I  funds  only  in 
addressing  those  needs."  The  state  educational  agency  was 
authorized  to  approve  proposed  projects  if  they  "provided 
reasonable  promise  of  substantial  progress  in  meeting  the 
needs  of  target  children."  Aid  that  was  not  aimed  "specif- 
ically at  the  identified  needs  of  the  target  children  was  un- 
authorized and  constituted  misuse  of  Title  I  funds."  The 
school  board  in  Portsmouth,  Virginia,  developed  a  Home 
School  Worker  Program  (HSWP)  to  reduce  absenteeism 
in  the  eighteen  schools  that  served  Title  I  students.  After 
the  home  social  worker  determined  each  day  why  Title  I 
students  were  absent,  she  did  the  same  for  other  absent 
students.  A  random  audit  of  four  of  the  eighteen  schools 
revealed  that  the  HSW  visited  approximately  the  same  num- 
ber of  non-Title  I  students  as  Title  I  students  and  that  some 


of  the  visits  were  unrelated  to  attendance.  The  Richmond 
school  board  developed  a  summer  school  program,  funded 
entirely  by  Title  I  money,  to  provide  "remedial  reading, 
math,  and  basic  skills  instruction  to  educationally  disad- 
vantaged children."  The  use  of  most  of  the  money  for  that 
program  was  not  challenged  because  the  program  did  pro- 
vide language  arts  and  mathematics  instruction  to  identi- 
fied underachieving  Title  I  children.  But  some  of  the  money 
was  used  for  summer  stock  and  music  programs  open  to 
any  interested  student.  The  auditors  found  that  this  pro- 
gram misused  Title  I  funds  "because  the  participants  were 
all  interested  children  and  because  the  program  was  not 
designed  to  meet  the  special  needs  of  Title  I  students  in 
reading  and  math."  Richmond  also  spent  Title  I  funds  on 
an  extended-day  and  SaUirday  program  that  offered  instruc- 
tion in  such  subjects  as  photography,  woodworking,  math, 
tutoring,  drill  team  and  baton,  needlepoint,  and  gymnas- 
tics. Although  only  Title  I  children  and  their  parents  could 
participate  in  the  extended-day  program,  the  Saturday  pro- 
gram was  open  to  all  children  and  their  parents.  The  Secre- 
tary of  Education  found  that  this  program  constituted  a 
misuse  of  Title  I  funds  because  "participation  on  Satur- 
day was  not  limited  to  Title  I  children,  and  because  the 
offerings  did  not  meet  the  identified  special  needs  of  the 
educationally  deprived  children."  He  ordered  the  refund 
of  $317,435  of  Title  I  funds,  finding  that  these  three  pro- 
grams provided  general  aid  to  the  Portsmouth  and  Rich- 
mond Schools  instead  of  targeting  "the  special  needs  of 
eligible  children."  The  Virginia  Department  of  Education 
and  the  Portsmouth  and  Richmond  school  boards  petitioned 
for  court  review  of  that  decision. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed the  Secretary's  decision  because  there  was  substan- 
tial evidence  to  support  the  finding  that  Title  I  funds  had 
been  misused.  The  court  made  additional  findings  about 
each  challenged  program:  (1)  The  audit  of  the  HSWP  at 
four  schools  provided  a  fair  sample  of  the  eighteen  schools 
where  the  program  was  implemented.  (2)  The  primary  pur- 
pose of  the  Richmond  summer  school  music  program  was 
"to  provide  pupils  currently  enrolled  in  band  or  orchestra 
the  opportunity  of  continued  music  education,"  a  purpose 
"far  afield  from  the  purposes  of  Title  I."  (3)  The  course 
offerings  of  the  Richmond  extended-day  and  Saturday  pro- 
gram had  "little  discernible  relationship  to  the  identified 
needs  of  the  Title  I  children'— improvement  in  basic  read- 
ing and  math.  Because  confidence-building  and  image- 
improvement  were  not  needs  that  the  Richmond  school 
board  had  identified  for  its  Title  I  children,  the  court  re- 
jected confidence-improvement  and  image-improvement  as 
justifications  for  the  program.— T^f. 
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A  PRODUCER'S  CLAIM  THAT  IT  COULD  NOT 
HAVE  KNOWN  OF  THE  DEFECTIVE  NATURE  OF 
ITS  ASBESTOS  PRODUCTS  DOES  NOT  ABSOLVE 
THE  COMPANY  FROM  LIABILITY  ON  A  SCHOOL 
DISTRICT'S  BREACH-OF-IMPLIED-WARRANTY 
CLAIM.  Spartanburg  County  School  District  Seven  v.  Na- 
tional Gypsum  Company,  805  F.2d  1148  (4th  Cir.  1986). 

Facts:  Five  buildings  in  School  District  Seven  (Spar- 
tanburg County,  S.C.)  constructed  between  1955  and  1971 
contained  asbestos  in  the  ceilings.  When  school  officials 
learned  of  the  potential  threat  to  health  in  1979.  the  school 
district  contacted  a  United  States  Gypsum  official,  who 
stated  that  the  "minor  amount"  of  asbestos  in  his  compa- 
ny's product  would  not  create  a  hazard  if  the  ceilings  were 
properly  installed  and  maintained.  In  1982  the  South  Caro- 
lina Department  of  Health  and  Environmental  Control  in- 
spected the  buildings  at  the  school  district's  request.  On 
the  health  department's  recommendation,  the  school  dis- 
trict replaced  the  ceilings. 

The  school  district  then  sued  National  Gypsum  Com- 
pany and  the  United  States  Gypsum  Company  in  federal 
court  on  theories  of  negligence  and  implied  warranty  of 
merchantability  to  cover  the  costs  of  removal  and  replace- 
ment. The  trial  court  instructed  the  jury  "that  the  asbestos 
company  would  not  be  liable  for  breach  of  implied  war- 
ranty if,  because  of  the  state  of  the  art.  the  companies  could 
not  have  known  of  the  defect  in  their  product."  When  the 
jury  found  the  defendants  not  liable,  the  school  district  re- 
quested a  new  trial  on  the  basis  of  erroneous  jury  instruc- 
tions. The  trial  court  denied  the  request,  reasoning  that 
any  possible  error  was  harmless  because  the  challenged 
instruction  was  "followed  by  a  second  statement  of  the  law 
of  implied  warranty."  The  school  district  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  found 
that  the  erroneous  jury  instruction  was  not  harmless  er- 
ror, vacated  the  district  court  judgment,  and  remanded  for 
a  new  trial.  Applying  South  Carolina  law,  the  court  held 
that  "state  of  the  art"  evidence  does  not  defeat  a  claim  for 
breach  of  implied  warranty  because  "a  sale  for  a  fair  and 
full  price  raises  an  implied  warranty  that  the  thing  sold 
is  free  from  defects,  known  or  unknown  to  the  seller."  The 
fact  that  South  Carolina  has  allowed  a  "state  of  the  art 
defense"  to  an  action  solely  on  the  basis  of  strict  liability 
does  not  mean  that  under  South  Carolina  law  "state  of  the 
art"  evidence  can  absolve  a  vendor  of  liability  for  a  defec- 
tive product  on  a  breach-of-warranty  claim.  Strict  liabili- 
ty in  tort  differs  from  breach  of  warranty.  On  the  basis  of 
breach-of-implied-warranty  theory,  under  South  Carolina 
law  "[t]he  seller,  whether  he  was  ignorant  of  the  defect 
or  conscious  of  it,  is  bound  to  take  back  the  thing  or  to 


abate  the  price,  and  to  make  good  the  damages  which  the 
buyer  suffered.'— Zf. 

SPECIAL  EDUCATION  HEARING  OFFICERS 
MUST  DECIDE  PARENTS'  CLAIMS  FOR  REIM- 
BURSEMENT OF  PRFVATE  SCHOOL  COSTS.  5-7  By 

and  Tlirough  P-1  v.  Spangler.  650  F  Supp.  1427  (M.D.N.C. 
1986). 

Facts:  S-1  and  S-2  are  students  in  the  Asheboro  (N.C.) 
city  school  administrative  unit.  After  private  evaluations 
of  the  children,  their  parents— at  their  own  expense  and 
with  the  school's  permission— placed  the  children  in  a  pri- 
vate educational  facility  on  a  half-day  basis  for  the  1983-84 
school  year.  A  satisfactory  placement  was  arranged  for  the 
1984-85  school  year,  but  the  parents  demanded  reimburse- 
ment for  the  expenses  of  the  1983-84  private  placement. 
The  local  board  of  education  refused,  and  the  parents  re- 
quested a  due  process  hearing  pursuant  to  G.S.  115C-116. 
The  hearing  officer  determined  that  he  had  no  authority 
to  order  reimbursement  of  private  school  costs  or  even  to 
decide  whether  reimbursement  was  appropriate,  and  no 
hearing  was  held.  The  State  Board  of  Education  (SBE)  and 
the  hearing  officer  later  modified  this  position  so  that  a 
hearing  could  be  held  on  the  issue  of  reimbursement,  but 
reimbursement  itself— even  if  found  to  be  appropriate- 
still  could  not  be  ordered  by  the  hearing  officer.  The  par- 
ents petitioned  the  SBE  either  to  amend  its  reguations  or 
to  rule  that  the  hearing  officer  already  had  the  authority 
to  order  reimbursement  when  appropriate.  The  SBE  re- 
fused. 

The  parents  then  sued  in  federal  district  court,  alleg- 
ing that  they  were  deprived  of  their  procedural  rights  un- 
der the  Education  for  All  Handicapped  Children  Act  of 
1975  (EAHCA).  Specifically  they  argued  that  20  U.S.C. 
§  1415(b)(1)(E),  which  provides  parents  or  guardians  of  a 
handicapped  child  with  "an  opportunity  to  present  com- 
plaints with  respect  to  any  matter  relating  to  the  identifi- 
cation, evaluation,  or  educational  placement  of  the  child, 
or  the  provision  of  a  free  appropriate  public  education  to 
such  child"  (emphasis  added  by  the  court),  requires  the 
state  hearing  officer  to  conduct  a  hearing  on  the  issue  of 
reimbursement  and  order  it  if  appropriate. 

Holding:  The  court  granted  the  parents'  motion  for 
summary  judgment  and  held  that  the  procedural  safeguards 
in  Section  1415(b)(1)(E)  of  the  EAHCA  require  the  defen- 
dant school  board  and  hearing  officer  to  conduct  an  ad- 
ministrative hearing  and  render  a  decision  in  that  hearing 
on  the  parents'  claim  for  reimbursement.  The  court,  after 
considering  the  legislative  history  of  the  EAHCA,  its  regu- 
lations, and  the  judicially  recognized  importance  of  its 
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procedural  component,  agreed  with  the  parents  that  reim- 
bursement is  included  within  the  phrase  "any  matter  relat- 
ing to  .  .  .  the  provision  of  a  free  appropriate  public 
education."  The  court  saw  no  reason  why  the  state  hear- 
ing officer  should  be  deprived  of  the  power  to  order  the 
retroactive  reimbursement  of  private  tuition  expense,  since 
under  some  circumstances  that  would  be  a  necessary  and 
appropriate  remedy. 

The  court  also  held  that  the  SBE's  interpretation  of 
state  law  violated  EAHCA  to  the  extent  that  this  interpre- 
tation prevented  a  state  hearing  officer  from  conducting 
an  administrative  hearing  on  the  issue  of  reimbursement 
and  ordering  reimbursement  when  appropriate.  The  court 
enjoined  the  defendants  from  further  interpreting  state  law 
to  deny  this  authority  to  a  hearing  officer  since  that  would 
be  inconsistent  with  Section  1415(b)(1)(E).  The  federal  stat- 
ute supersedes  state  law  to  the  extent  that  North  Caroli- 
na's interpretation  of  the  authority  of  a  hearing  officer  is 
a  material  variation  from  this  court's  interpretation  of  the 
federal  statute  and  tails  below  the  minimum  level  of  pro- 
tection established  by  the  EAHCA. 

TEXTBOOKS  PROMOTE  THE  RELIGION  OF 
SECULAR  HUMANISM.  Smith  v.  Board  of  School  Com- 
missioners of  Mobile  County,  Civil  No.  81-0544-BH  and 
82-0792-BH  (S.D.  Ala.  March  4.  1987). 

Facts:  In  a  class  action,  parents  in  Mobile  County, 
Alabama,  claimed  (1)  that  certain  textbooks  adopted  by  the 
state  board  of  education  and  selected  by  the  local  board 
of  education  for  use  in  the  county  school  system  promoted 
the  religion  of  secular  humanism,  and  (2)  that  this  govern- 
mental action  violated  the  First  Amendment  guarantee  of 
free  exercise  of  religion  and  prohibition  of  establishment 
of  religion.  The  parents  claimed  that  the  school  system's 
promotion  of  secular  humanism— a  "man-centered  belief 
system'— amounted  to  systematic  religious  indoctrination. 

Holding:  After  a  three-step  analysis,  a  federal  district 
court  in  Alabama  enjoined  the  further  use  of  forty-five  of 
the  challenged  texts  in  the  Mobile  County  Schools  because 
it  found  that  such  use  advanced  "the  religion  of  secular 
humanism"  and  thus  violated  the  establishment  clause  of 
the  First  Amendment  to  the  United  States  Constitution. 
First,  Judge  Hand  struggled  with  the  constitutional  defi- 
nition of  "religion"  because  "[t]he  Supreme  Court  has 
never  stated  an  absolute  definition  of  religion  under  the 
First  Amendment."  Even  though  the  Supreme  Court  has 
not  decided  whether  a  concept  like  secular  humanism, 
which  is  not  "indisputedly  religious,"  can  constitute  a 
religion  advanced  by  the  state  in  violation  of  the  establish- 
ment clause.  Judge  Hand  concluded  that  for  First  Amend- 


ment purposes  religion  must  be  defined  "in  a  way  that 
protects  the  people's  right  to  define  their  religious  beliefs." 
Thus,  "[w]henever  a  belief  system  deals  with  fundamen- 
tal questions  of  the  nature  of  reality  and  man's  relation  to 
reality,  it  deals  with  essentially  religious  questions."  Then 
Judge  Hand  analyzed  the  concept  of  "secular  humanism" 
to  determine  whether  it  fit  that  definition.  Despite  problems 
with  isolating  specific  tenets  or  elements  of  secular  hu- 
manism as  a  belief  system  and  difficulty  reconciling  dif- 
ferences among  various  groups  associated  with  secular 
humanism,  secularism,  or  humanism,  he  concluded  that 
"[f]or  purposes  of  the  First  Amendment,  secular  human- 
ism is  a  religious  belief  system,  entitled  to  the  protection 
of,  and  subject  to  the  prohibitions  of  the  religion  clauses." 
Finally,  to  determine  whether  the  challenged  textbooks 
promoted  the  religion  of  secular  humanism.  Judge  Hand 
stated  that,  in  order  to  constitute  promotion  of  a  religious 
view,  "there  must  be  systematic,  whether  explicit  or  im- 
plicit, promotion  of  a  belief  system  as  a  whole."  He  con- 
cluded that  religiously  motivated  omission  of  material  from 
the  curriculum  violates  the  First  Amendment;  thus  the  state- 
adopted  texts  did  promote  secular  humanism  because  they 
omitted  so  many  facts  about  religion  and  its  role  in  Ameri- 
can life  that  "theistic  religions  were  effectively  discrimi- 
nated against.  .  .  ." 

[Editor's  note:  The  Eleventh  Circuit  Court  of  Appeals 
has  ordered  a  stay  of  the  injunction  pending  appeal.]— T^f. 

A  DISTRICT  COURT  MAY  NOT  ORDER  A  SCHOOL 
BOARD  TO  PROVIDE  AN  EDUCATIONAL  PRO- 
GRAM FOR  A  STUDENT  WHO  HAS  BEEN  LAW- 
FULLY SUSPENDED  OR  EXPELLED.  //;  the  Matter 
of  Calvin  myne  Jackson,  84  N.C.  App.  67,  352  S.E.2d 
449  (1987). 

Facts:  On  October  7,  1985,  Calvin  Wayne  Jackson  was 
suspended  from  the  Gaston  County  school  system  for  the 
remainder  of  the  school  year  after  he  had  assaulted  both 
a  student  and  a  teacher  and  verbally  threatened  another 
teacher.  The  suspension  was  upheld  by  the  board  of  edu- 
cation. 

Beginning  October  9,  1985,  three  juvenile  petitions 
were  filed  against  Jackson  charging  him  with  simple  as- 
sault, breaking  and  entering  with  intent  to  commit  larce- 
ny, larceny  of  a  firearm,  and  carrying  a  concealed  weapon. 
In  proceedings  under  the  North  Carolina  Juvenile  Code, 
he  was  apparently  adjudicated  a  delinquent.  The  court  or- 
dered the  board  of  education  to  appear  at  Jackson's  dis- 
positional hearing  and  to  present  a  plan  for  educating  him. 
The  school  board  contended  that  it  no  longer  had  an  obli- 
gation to  serve  Jackson,  that  it  had  no  program  suitable 
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for  him,  and  that  it  had  no  funds  to  implement  such  a  pro- 
gram. Ahhough  the  court  found  that  Jackson  had  been  le- 
gally suspended  because  of  his  fighting  and  aggressive 
behavior,  it  concluded  as  a  matter  of  law  that  "the  Public 
School  System  has  an  obligation  to  school  age  children  to 
provide  some  type  of  forum  to  the  Juveniles,  so  that  they 
are  not  left  free  to  roam  at  will."  The  court  ordered  the 
board  to  place  Jackson  "in  whatever  type  of  school  pro- 
gram the  School  System  deems  appropriate."  The  board 
appealed  the  order. 

Holding:  The  North  Carolina  Court  of  Appeals 
reversed  on  grounds  that  the  lower  court  had  no  authority 
to  enter  the  order.  The  court  held  that  when  a  student  has 
been  lawfully  suspended  or  expelled  pursuant  to  G.S. 
115C-391  and  the  school  has  not  provided  a  suitable  alter- 
native educational  forum,  court-ordered  public  school  at- 
tendance is  not  a  dispositional  alternative  available  to  the 
juvenile  court  judge. 

The  court  identified  the  issues  as  (1)  whether  the 
Juvenile  Code  authorizes  district  courts  to  require  public 
school  attendance  by  an  expelled  or  suspended  juvenile, 
and  (2)  whether  the  public  school  system  is  legally  obligated 
to  provide  an  alternative  forum  for  such  students.  For  each 
issue  the  answer  is  "no." 

The  court  reviewed  the  Juvenile  Code,  including  G.S. 
7A-649,  which  allows  a  judge  to  place  a  delinquent  juvenile 
on  probation  and  require  as  a  condition  of  probation  that 
he  attend  school  regularly.  But  the  court  gave  three  rea- 
sons why  this  provision  did  not  apply  in  this  situation.  First, 
the  Code  limits  treatment  through  community-based  serv- 
ices to  what  is  consistent  with  the  protection  of  public  safe- 
ty. There  was  no  evidence  that  Jackson  could  be  safely 
returned  to  any  public  school  program.  Second,  although 
the  court  left  the  choice  of  school  program  to  the  school 
board,  no  suitable  program  existed.  Thus  the  order's  prac- 
tical effect  was  to  require  creation  of  a  new  program  and 
a  resultant  reallocation  of  school  resources.  The  district 
court's  authority  in  juvenile  dispositions  is  limited  to  use 
of  currently  existing  programs  or  those  for  which  the  fund- 
ing and  machinery  for  implementation  are  already  in  place. 
Third,  and  most  significant,  there  is  a  special  limitation 
on  the  juvenile  court's  authority  when  the  juvenile  involved 
has  been  lawfully  suspended  from  the  public  school  sys- 
tem. G.S.  115C-391  does  not  show  a  legislative  intent  to 
limit  in  any  way  a  school  board's  right  to  suspend  a  stu- 
dent (for  misconduct  the  school  has  legitimately  prohib- 
ited and  when  procedural  due  process  has  been  provided) 
who  has  come  within  the  jurisdiction  of  the  juvenile  court. 
Nor  does  the  Juvenile  Code  contain  any  legislatively 
granted  authority  for  the  juvenile  court  to  interfere  with 


a  school's  disciplinary  procedures.  The  effect  of  the  ^ 
challenged  order  in  this  case  was  to  overrule  the  board's 
decision  to  suspend  Jackson,  and  the  lower  court  exceeded 
its  authority  by  issuing  the  order. 

The  public  schools  have  no  affirmative  duty  to  pro- 
vide an  alternative  educational  program  for  suspended  stu- 
dents in  the  absence  of  a  legislative  mandate.  The  legislature 
has  not  imposed  this  obligation  on  the  public  schools,  and 
a  court  may  not  judicially  create  the  obligation. 

The  appeals  court  understood  the  problem  of  leaving 
suspended  students  without  supervision.  It  said,  "In  cases 
like  this  one,  in  which  school  officials  have  determined 
that  a  student's  misconduct  precludes  his  placement  in  any 
existing  public  school  program,  but  the  juvenile  court  con- 
cludes that  the  likelihood  of  future  extreme  misconduct 
is  not  great  enough  to  justify  commitment  to  a  training 
school,  there  is  an  overwhelming  lack  of  reasonable  al- 
ternatives for  effective  placement.  However  regrettable  the 
existence  of  this  void,  a  court  may  not  overcome  it  by  fiat." 
(Of  course,  a  school  board  may  voluntarily  reconsider  or 
restructure  a  suspension  to  allow  the  student's  restoration 
to  an  education  program  within  its  system.) 

The  court  noted  that  under  certain  circumstances  a  a 
child  who  has  been  identified  as  having  "special  needs"  \ 
or  who  the  court  finds  may  be  a  child  with  "special  needs" 
may  be  treated  differently.  It  did  not  address  this  issue  fur- 
ther because  the  question  of  whether  Jackson  might  be  a 
child  with  "special  needs"  was  raised  only  on  appeal. 

SOURCE  OF  EMPLOYEE'S  SALARY  DETERMINES  ! 
WHETHER  THE  STATE  OR  LOCAL  BOARD  OF 
EDUCATION  IS  LIABLE  FOR  WORKERS'  COM- 
PENSATION, Gorman  v.  Charlotte  Mecklenburg  Schools 
and  the  State  Board  of  Education  (No.  8610IC1062,  N.C. 
Ct.  App.  March  17,  1987). 

Facts:  The  North  Carolina  Industrial  Commission  { 
found  that  the  plaintiff,  a  teacher  in  the  North  Carolina 
public  school  system,  was  injured  "while  participating  in  ' 
a  workshop  within  the  Career  Development  Program  es- 
tablished by  the  North  Carolina  General  Assembly"  and 
funded  from  state  revenues.  The  teacher  was  not  paid  for 
participating  in  the  workshop,  but  she  did  receive  credit 
for  certificate  renewal  and  became  eligible  for  a  salary  in- 
crease. The  Commission  held  the  state  rather  than  the 
Charlotte-Mecklenburg  school  system  liable  for  workers' 
compensation  payments,  and  the  State  Board  of  Education 
appealed.  i 

Holding:  The  North  Carolina  Court  of  Appeals 
remanded  the  case  to  the  Industrial  Commission  for  a  fac- 
tual finding  of  the  source  of  the  teacher's  salary  and  for 
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any  necessary  modifications  of  the  award  on  the  basis  of 
that  finding.  G.S.  115C-337  provides  that  "the  State  Board 
of  Education  is  liable  for  workers'  compensation  to  em- 
ployees whose  salaries  or  wages  are  paid  from  State  funds; 
the  local  school  board  is  liable  for  compensation  to  em- 
ployees paid  from  local  or  special  funds."  The  source  of 
regular  salary  determines  which  board  is  liable.  The  In- 
dustrial Commission  did  not  make  a  finding  as  to  whether 
state,  local,  or  special  funds  paid  the  teacher's  regular  sal- 
ary. Without  that  finding,  the  Commission  could  not  de- 
termine which  board  was  liable.  Because  some  teachers 
are  paid  entirely  from  local  funds,  the  court  could  not  sim- 
ply assume  that  the  teacher's  regular  salary  was  paid  from 
state  funds.— Tif. 

NO  PASS-NO  PLAY  RULE  UPHELD  IN  MONTANA. 

State  ex  rel.  BaHmess  v.  Board  of  Trustees.  726  P.2d  801 
(Mont.  1986). 

Facts:  The  Montana  High  School  Association  required 
a  1.0  or  "D"  grade  average  for  participation  in  extracur- 
ricular activities  but  permitted  individual  schools  to  adopt 
higher  standards.  The  Helena  High  School  District  adopted 
a  rule  requiring  a  student  to  maintain  a  2.0  or  ""C"  aver- 
age for  each  nine-week  grading  period  in  order  to  partici- 
pate in  extracurricular  activities  during  the  next  nine  weeLs. 
The  rule  covered  activities  that  do  not  offer  credit  toward 
graduation,  such  as  athletics,  band,  and  student  council. 
It  did  not  apply  to  special  education  students. 

Parents  of  students  enrolled  in  two  high  schools  sued 
in  state  court  seeking  a  declaratory  judgment  that  the  rule 


violated  the  equal  protection  and  equal  educational  oppor- 
tunity clauses  of  the  Montana  Constitution.  The  district 
court  granted  summary  judgment  for  the  school  district. 
The  parents  appealed. 

Holding:  The  Montana  Supreme  Court  affirmed, 
holding  that  the  right  to  participate  in  existing  extracur- 
ricular activities  is  not  a  fundamental  right  under  the 
Montana  constitution,  although  the  right  is  subject  to  con- 
stitutional protection.  The  court  applied  a  middle-tier  anal- 
ysis for  equal  protection  purposes.  For  the  school  district 
to  prevail  under  this  standard  of  review,  it  must  demon- 
strate that  its  classification  is  substantially  related  to  an 
important  governmental  objective.  The  court  first  found 
that  the  classification  of  students'  eligibility  to  participate 
in  extracurricular  activities  on  the  basis  of  a  2.0  grade  aver- 
age was  reasonable  since  the  rule  creates  an  incentive  for 
students  and  promotes  adequate  time  to  study  for  students 
who  do  not  have  a  2.0  average.  The  court  then  found  that 
the  government  interests  in  developing  the  full  education- 
al potential  of  each  person  and  providing  a  basic  system 
of  quality  education  by  the  enactment  of  the  2.0  rule  out- 
weigh the  students'  interest  in  participating  in  extracurric- 
ular activities. 

The  solitary  dissent  stated  that  there  was  not  even  a 
rational  relationship  between  the  rule  and  its  intended  pur- 
pose of  encouraging  greater  academic  achievement. 
—Martha  Cromartie  ■ 

(Ms.  Cromartie,  a  third-year  student  in  the  UNC  School  of  Ljiw,  is  a  form- 
er law  clerk  at  the  Institute  of  Government.  Her  article  on  "no  pass-no  play" 
rules  appeared  in  School  Law  Bulletin  for  Winter  1987. 
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